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Hon.  Donna  L.  Hitchens 
Presiding  Judge,  Superior  Court 
400  McAllister  Street,  #  206 
San  Francisco,  CA  94102 

Dear  Judge  Hitchens: 

It  has  been  a  very  worthwhile  year  for  the  members  of  the  2002-2003  Civil  Grand 
Jury  (CGJ)    Our  group  approached  this  service  with  commitment  and  dedication, 
and,  in  a  few  cases,  we  are  already  seeing  the  positive  impact  of  our  efforts. 
Though  not  all  of  our  reports  have  been  received  well  by  public  officials,  the 
media  coverage  has  been  extremely  fair  and  balanced;  we  hope  and  expect  that 
future  hearings  in  front  of  the  Board  of  Supervisors,  various  Commissions,  and 
the  written  responses  from  the  named  respondents  will  reflect  the  deliberateness 
and  attention  to  detail  that  were  evidenced  in  these  reports. 

The  diverse  personality  of  our  specific  group  did  not  preclude  either  reaching 
consensus  or  its  ability  to  concentrate  effectively  on  some  extraordinarily  serious 
issues.  It  is  with  great  satisfaction  that  we  submit  to  you  the  complete  volume  of 
our  Reports. 

After  our  year's  service  to  the  Court,  we  wish  to  convey  our  impressions  and  a 
few  recommendations: 

1  We  hope  and  expect  that  these  reports  will  provide  insight  and  guidance  to 
whomever  leads  the  new  administration  at  City  Hall.  (We  are  heartened  that  this 
Jury  anticipated,  in  some  cases,  the  concerns  of  "Main  Street,  San  Francisco  in 
initiating  certain  of  its  investigations  prior  to  their  becoming  causes  celebres  in 
the  community  during  the  course  of  our  term.)  The  relevance  of  the  Grand  Jury 
system  has  been  and  should  continue  to  be  recognized. 

2  Government  officials,  by  and  large,  have  been  cooperative  and  respectful  of 
the  competence  of  the  jurors.  That  said,  in  more  than  a  few  cases,  our 
interviews  left  us  with  the  impression  that  leadership  is  sorely  lacking  at  the  top. 
There  are  systemic,  cultural  issues  in  multiple  departments  which  have  precluded 
flexibility  and  commitment  to  change,  and  in  our  judgment,  have  negatively 
affected  the  ability  of  various  departments  to  move  forward  efficiently  and 
effectively  in  the  21st  century.  Action  is  frequently  delayed,  and,  as  in  the  past, 
politics  are  prioritized  frequently  over  accountability. 


3.  Many  of  the  unresolved  issues  from  previous  Grand  Juries  that  this  CGJ 
pursued  through  its  Continuity  Committee  remain  unaddressed,  and  many  prior 
recommendations  have  yet  to  be  implemented.  We  advocate  strongly  that  the 
Court's  orientation  include  that  future  Grand  Juries  focus  on  those  issues  more 
aggressively  and  earlier  in  its  term  than  we  did. 

4.  The  Criminal  Justice  Committee  investigated  the  processing  of  complaints 
brought  by  citizens  about  police  conduct  and  made  substantive 
recommendations  for  both  expediting  and  safeguardng  the  process.  Additionally, 
the  Committee  fulfilled  the  mandated  inspection  of  detention  cells,  and  identified 
hazardous  conditions  existing  at  some  police  district  stations,  as  well  as 
recommending  remedies  to  ensure  safer  working  environments. 

5.  We  received  extremely  positive  feedback  subsequent  to  the  release  of  the 
CGJ's  report  on  emergency  preparedness  from  many  senior  management  level 
departmental  employees  involved  in  emergency  planning  and  preparation, 
despite  the  Mayor's  public  rejection  of  the  report's  findings.  More  important,  as 
the  emergency  planning  and  preparedness  investigation  progressed,  unsolicited 
appreciation  was  expressed  to  the  Committee  by  some  interviewees  who  were 
prompted  for  the  first  time  to  think  about  previously  unconsidered  situations  as  a 
direct  result  of  our  initiating  discussion  and  questioning.  The  Elections  Report  is 
already  calendared  for  consideration  at  the  Commission's  July  2  meeting;  and 
the  Department  of  Building  Inspections  Commission's  agenda  for  July  2  consists 
entirely  of  its  consideration  of  the  CGJ's  report. 

6.  Though  many  of  our  findings  do  not  have  direct  fiscal  implications  to  the  City 
and  County  of  San  Francisco's  budget,  a  few  do.  During  a  time  when  resources 
are  in  such  short  supply  and  budget  discipline  is  a  major  priority,  we  sincerely 
hope  that  our  recommendations  that  do  have  a  positive  financial  impacts- 
including  those  related  to  attendance  in  the  San  Francisco  Unified  School 
District —  will  ultimately  be  received  and  implemented. 

Our  Continuity  Report  is  included  with  this  letter,  and  you  will  note,  as  previously 
mentioned,  the  unresolved  issues  that  remain  from  reports  of  the  past  few  years. 

We  wish  to  express  again  our  sincere  appreciation  to  you  (and  Judge 
Quidachay)  for  your  guidance  and  genuine  attention.  We  wish  to  particularly 
commend  both  Gary  Giubbini  and  Barbara  Compton  for  their  tireless  and 
dedicated  support  of  our  efforts. 

Cordially, 


Mary  A.  Powell,  Foreperson 
San  Francisco  Civil  Grand  Jury 


The  Members  of  the  2002-2003  Civil  Grand  Jury 
For  the  City  and  County  of  San  Francisco 


Jane  R.  Brady 
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SFPD  IS  NOT  IN  COMPLIANCE  WITH  STATE  FIRE  & 
SAFETY  REGULATIONS  FOR  LOCAL  DETENTION 

FACILITIES 


Released  May  2003 


Reports  of  the  Civil  Grand  Jury  do  not  identify  the  individuals  interviewed,  pursuant  to  California 
Penal  Code  sec.  929.  The  California  Legislature  intended  this  provision  to  encourage  full  candor 
and  cooperation  by  City  and  County  personnel. 

Parties  identified  in  this  report  must  respond  to  the  Presiding  Judge  of  the  Superior  Court  within 
the  number  of  days  specified,  with  a  copy  sent  to  the  Board  of  Supervisors.  As  to  each  finding  of 
the  Grand  Jury,  the  response  must  either  (1)  agree  with  the  finding,  or  (2)  disagree  with  it,  wholly 
or  partially,  and  explain  why.  Further,  as  to  each  recommendation  made  by  the  Grand  Jury,  the 
responding  party  must  report  either  (1 )  that  the  recommendation  has  been  implemented,  with  a 
summary  explanation  of  how  it  was  implemented;  (2)  the  recommendation  has  not  been 
implemented,  but  will  be  implemented  in  the  future,  with  a  timeframe  for  implementation;  (3)  the 
recommendation  requires  further  analysis,  with  an  explanation  of  the  scope  of  that  analysis  and  a 
timeframe  for  the  officer  or  agency  head  to  be  prepared  to  discuss  it  (not  exceeding  six  months 
from  the  release  of  this  Report);  or  (4)  the  recommendation  will  not  be  implemented  because  it  is 
not  warranted  or  reasonable,  with  an  explanation  of  why  that  is.  (Cal.  Penal  Code,  sees.  933, 
933.05.) 


SFPD  IS  NOT  IN  COMPLIANCE  WITH  STATE  FIRE  &  SAFETY 
REGULATIONS  FOR  LOCAL  DETENTION  FACILITIES 


Summary  of  Recommendations 

1 .  SFPD  should  discontinue  use  of  the  detention  cells  in  the  Northern,  Richmond,  and 
Ingleside  district  stations. 

2.  The  SFPD  should  institute  procedures  to  ensure  compliance  with  State  Board  of 
Corrections  regulations. 


GLOSSARY 

BOC  -  Board  of  Corrections 

SFPD  -  San  Francisco  Police  Department 

SFFD  -  San  Francisco  Fire  Department 


OVERVIEW 

The  San  Francisco  Civil  Grand  Jury  is  required  to  "inquire  into  the  condition  and 
management  of  the  public  prisons"  within  the  City  and  County  of  San  Francisco.  (Penal 
Code  sec.  919,  subd.  (b).)    Therefore,  the  2002-2003  Civil  Grand  Jury,  like  past  Grand 
Juries,  inspected  the  San  Bruno  Jail  and  the  jail  areas  at  850  Bryant  Street  administered 
by  the  Sheriff.  In  addition,  during  January  and  February  200?,  members  of  the  Civil 
Grand  Jury  inspected  detention  or  holding  cells  in  district  stations  of  the  San  Francisco 
Police  Department  (SFPD).  The  state  Board  of  Corrections  (BOC)  had  conducted  its 
biennial  inspection  of  the  detention  areas  in  the  SFPD  district  stations  in  March  2001 . 
The  Board  of  Corrections'  report,  issued  December  14,  2001,  found  several  deficiencies, 
some  of  which  related  to  the  health  and  safety  of  persons  arrested  and  held  in  detention 
cells  at  the  district  stations.  Moreover,  when  the  San  Francisco  Fire  Department  (SFFD) 
Fire  Marshal  inspected  the  district  stations  that  have  holding  cells  in  2002,  fire  clearance 
was  withheld  for  three  district  stations  as  it  had  been  for  several  years  prior  to  that 
inspection.  For  those  reasons,  members  of  the  Grand  Jury  visited  and  inspected  all  SFPD 
detention  facilities  under  the  control  of  the  SFPD  except  those  at  the  San  Francisco 
International  Airport  and  the  Courthouse  at  400  McAllister  Street. 

The  Grand  Jury  found  that  many  deficiencies  identified  by  the  Board  of 
Corrections  and  the  San  Francisco  Fire  Marshall  have  been  corrected.  Three  district 
stations  in  which  there  are  detention  facilities  still  fail  to  meet  state  mandated  standards 
for  fire  safety  (Northern,  Richmond,  and  Taraval).  For  the  past  five  years,  detention  cells 
in  those  district  stations  have  been  used  without  approval  of  the  Fire  Marshall.  The 
continued  use  of  these  detention  cells  violates  state  regulations.  The  use  poses  an 
unacceptable  risk  to  the  health  and  safety  of  detainees  and  staff  and  has  the  potential  to 
subject  the  City  and  County  of  San  Francisco  to  liability  for  resultant  injury  to  detainees. 
The  Grand  Jury  therefore  recommends  that  use  of  those  detention  cells  be  discontinued 


The  Board  of  Corrections  found  no  significant  deficiencies  at  those  locations. 


until  such  time  as  the  stations  are  renovated  and  brought  into  compliance  with  state 
standards  governing  fire  resistive  detention  areas  and  corridors. 

The  Grand  Jury  also  investigated  other  deficiencies  identified  by  the  Board  of 
Corrections  in  its  December  14,  2001,  report  to  the  Chief  of  Police.  SFPD  revised  its 
Booking  and  Detention  Manual  (Department  Manual  12)  in  July  2002,  to  address  some  of 
those  deficiencies.  Not  all  stations  have  the  revised  manual,  however,  and  changes  in 
some  procedures  dictated  by  the  Board  of  Corrections  report  were  not  being  followed  in 
others. 

The  Grand  Jury  recommends  that  the  Police  Commission  and  the  Chief  of  Police 
immediately  assume  responsibility  for  correction  of  all  deficiencies  identified  in  the  2001 
BOC  report  and  found  by  the  Grand  Jury  to  still  exist.  The  Grand  Jury  also  recommends 
that  the  SFPD  headquarters  officer  who  is  responsible  for  compliance  with  BOC  reports 
make  regular  inspections  of  all  district  stations  which  use  detention  facilities  or  in  which 
juveniles  and  women  are  detained  to  ensure  that  each  is  in  compliance  with  state 
regulations.  Training  of  personnel  assigned  as  station  keepers  and  booking  and  detention 
officers  should  be  improved  to  ensure  that  these  personnel  are  aware  of  the  location  of 
and  are  familiar  with  their  station  orders  regarding  fire  suppression  and  evacuation 
procedures. 


BACKGROUND 

The  BOC  exists  within  the  Youth  and  Adult  Correctional  Agency  by  virtue  of 
Penal  Code  section  6024.  It  is  charged  with  responsibility  for  establishing  minimum 
standards  for  local  detention  facilities.  (Pen.  Code,  sec.  6030.)  Those  standards  must 
include,  among  other  subjects,  health  and  sanitary  conditions,  fire,  and  life  safety.  Since 
1997,  the  BOC  has  been  required  to  inspect  each  local  detention  facility  in  the  state  every 
other  year.  (Pen.  Code,  sec.  6031.)  A  report  of  the  inspection,  setting  forth  the  manner  in 
which  the  facility  fails  to  meet  the  minimum  standards,  is  to  be  furnished  to  the  person  in 
charge  of  the  local  detention  facility.  (Pen.  Code,  sec.  6031.1.) 


INVESTIGATIVE  SCOPE  AND  PROCESS 

In  the  course  of  this  investigation,  the  Civil  Grand  Jury  reviewed  statutes  and 
regulations  governing  local  detention  facilities,  the  December  14,  2001  Board  of 
Corrections  Report  to  the  Chief  of  Police  regarding  SFPD  district  station  detention 
facilities,  and  relevant  statutes  and  regulations.  It  reviewed  the  July  2002  Booking  and 
Detention  Manual.  It  obtained  records  from  responsible  SFPD  and  SFFD  officials  and 
interviewed  those  officials. 

Between  February  10,  2003,  and  February  20,  2003,  Grand  Jury  members 
inspected  detention  facilities  at  the  Bayview,  Ingleside,  Mission,  Northern,  Park, 
Richmond,  Tenderloin,  and  Taraval  district  stations,  interviewing  commanders,  station 
keepers,  booking  and  detention  officers,  and  facilities  officers.  During  the  inspections, 
which  were  not  announced  in  advance,  Grand  Jurors  sought  to  determine  whether 


deficiencies  in  fire  resistive  exit  corridors  and  containment  had  been  corrected  and 
whether  suicide  risks  had  been  eliminated.  The  Grand  Jurors  looked  into  the  location  and 
proper  use  of  gun  lockers  and  fire  suppression  equipment,  reviewed  records  of 
emergency  procedures,  juvenile  detention  logs,  posting  of  evacuation  routes,  storage  of 
detainees'  property,  and  medical  screening  of  detainees.  The  condition  of  both  occupied 
and  unoccupied  detention  cells  was  observed. 

As  result  of  these  inspections,  the  Grand  Jury  identified  lack  of  compliance  with 
fire  safety  standards  in  the  Ingleside,  Northern,  and  Richmond  district  stations  as  the  item 
that  should  be  of  most  immediate  concern  to  SFPD,  the  Mayor,  the  Board  of  Supervisors, 
and  the  people  of  the  City  and  County  of  San  Francisco.  Several  other  deficiencies  in 
various  district  stations  that  were  noted  in  the  report  of  the  Board  of  Supervisors  should 
also  be  corrected  in  order  to  bring  San  Francisco  into  compliance  with  state  law. 


FACTS,  FINDINGS,  AND  RECOMMENDATIONS 

1.    BRING  DETENTION  CELLS  INTO  COMPLIANCE  WITH  FIRE  SAFETY 
STANDARDS. 

FACTS 


• 


• 


Detention  cells  in  SFPD  district  stations  must  comply  with  the  state  Minimum 
Standards  for  Local  Detention  Facilities  set  out  in  Titles  15  and  24  of  the  California 
Code  of  Regulations. 

The  following  district  stations  have  detention  cells:  Bayview,  Ingleside,  Mission, 
Northern,  Park,  Richmond,  Taraval,  Tenderloin.  Central  and  Southern  stations  do  not 
have  detention  cells. 

Pursuant  to  Health  and  Safety  Code,  section  13146.1,  the  State  Fire  Marshal  and  local 
authorities  conduct  annual  fire  inspections  of  all  jails.  Between  January  14,  2002,  and 
April  25,  2002,  the  San  Francisco  Fire  Marshal  inspected  the  Bayview,  Ingleside, 
Mission,  Northern,  Park,  Richmond,  and  Taraval  stations.  Clearance  was  withheld 
for  the  Ingleside,  Northern,  and  Richmond  stations. 

On  January  16,  2002,  the  SFFD  Fire  Marshal  notified  the  Chief  of  Police  that  fire 
clearance  had  been  withheld  for  the  Richmond  station  located  at  461  6*  Avenue 
because  it  lacked  the  two-hour  occupancy  separation  and  an  automatic  sprinkler 
system.  Both  of  these  violations  had  been  noted  and  reported  to  SFPD  in  prior  annual 
inspections,  but  had  not  been  corrected  for  over  four  years.  SFPD  was  directed  to 
submit  a  request  for  approval  of  a  "fire  watch"  as  an  "alternate  means  of  protection." 
A  plan  of  corrective  action  with  effective  date  of  compliance  was  ordered  for  each 
violation. 

On  May  1,  2002,  the  SFFD  Fire  Marshal  notified  the  Chief  of  Police  that  fire 
clearance  had  been  withheld  for  the  Ingleside  station  located  at  1  Sergeant  John 


• 


• 


• 


• 


• 


Young  Lane.  The  reasons  were  the  same  as  those  cited  for  Richmond  station.2 
Again,  the  violations  had  existed  for  more  than  four  years,  and  again  the  Chief  was 
directed  to  submit  a  plan  of  corrective  action  with  effective  dates  of  compliance. 

On  May  2,  2002,  the  SFFD  Fire  Marshal  notified  the  Chief  of  Police  that  fire 
clearance  had  been  withheld  for  the  Northern  Station  located  at  1 125  Fillmore  Street 
because  the  detention  areas  lacked  the  required  two-hour  occupancy  separation  and 
lacked  automatic  sprinkler  within  the  two-hour  separation  walls.  Again,  the 
violations  had  existed  for  more  than  four  years  and  again  the  Chief  was  directed  to 
submit  a  plan  of  corrective  action  with  effective  date  of  compliance. 

Corrective  action  plans  were  not  submitted  by  SFPD  in  response  to  similar  orders  by 
the  Fire  Marshal  made  during  the  prior  three  years  and  have  not  been  submitted  in 
response  to  the  orders  to  do  so  issued  in  2002. 

SFPD  has  included  requests  for  funds  to  bring  the  holding  cell  areas  in  the  Northern, 

Ingleside,  and  Richmond  stations  into  compliance  with  state  and  local  fire  codes  in  its 

capital  improvements  budget  each  year  since  1997.  The  funds  requested  were 

respectively: 

o     Richmond:  $94,000 

o     Ingleside:  $90,000 

o     Northern:  $199,000.3 

None  of  these  fund  requests  was  included  in  the  Mayor's  budget  until  the  2002-2003 
fiscal  year  at  which  time  $184,000  was  included  in  the  budget.  That  figure 
represented  the  funds  requested  for  improvements  at  the  Ingleside  and  Richmond 
stations.  However,  the  Bureau  of  Architecture  now  projects  the  cost  of  upgrading  the 
holding  cells  at  the  three  stations  for  which  fire  clearance  has  been  withheld  and  other 
deficiencies  in  state  mandated  standards  as: 
o     Ingleside:  $165,000 
o    Richmond:  $175,000 
o    Northern:  $200,000. 

The  funds  included  in  the  2002-2003  budget  are  sufficient  to  upgrade  only  the 
Ingleside  station.  Those  funds  have  not  actually  been  released  and  the  Department  of 
Public  Works  has  not  begun  work  at  the  station. 

The  detention  cells  in  these  stations  continue  to  be  used  notwithstanding  the 
deficiencies  noted  by  the  Board  of  Corrections  and  the  lack  of  clearance  by  SFFD. 

SFPD  now  contracts  with  the  Sheriff  for  the  pick  up  of  arrested  persons  from  all 
district  stations  other  than  Tenderloin  and  transport  to  the  jail  at  850  Bryant  Street. 


3  A  third  violation  involved  storage  in  areas  adjacent  to  the  emergency  generator. 

3  The  higher  cost  projection  for  this  station  is  based  in  part  on  the  necessity  to  bnng  the  station  up  to  code 

in  other  aspects  when  the  fire  code  violations  are  corrected. 


FINDINGS 

1 .  The  continued  use  of  detention  cells  that  do  not  have  fire  resistive  exit  corridors  and 
do  not  meet  state  standards  for  fire  resistance  not  only  poses  a  danger  of  injury  and 
death  to  arrested  persons,  station  personnel,  and  other  rescuers,  but  also  creates 
potential  financial  liability  for  the  City  and  County  of  San  Francisco  should  such 
injury  to  or  death  of  a  person  detained  therein  result  from  a  fire  in  the  station. 

2.  Continued  use  of  the  detention  cells  in  the  Northern,  Ingleside,  and  Richmond  district 
stations  violates  state  regulations  and  is  unnecessary  as  arrested  persons  can  be 
transported  directly  to  the  county  jail  at  850  Bryant  Street  for  booking  and  further 
investigation. 

3.  Taking  prisoners  directly  to  850  Bryant  Street  would  make  the  transporting  officer 
unavailable  for  other  duties  for  periods  ranging  from  30  minutes  to  an  hour. 
However,  if  the  use  of  the  detention  cells  in  the  three  non-complying  district  stations 
were  discontinued,  no  booking  and  detention  officer  would  have  to  be  on  duty  in 
those  stations,  SFPD  would  save  more  than  $500,000  in  remodeling  costs,  and  SFPD 
would  save  the  costs  associated  with  pick-up  of  arrested  persons  at  those  stations  by 
the  Sheriff  for  delivery  to  850  Bryant  Street. 


RECOMMENDATION 

1 .    SFPD  should  discontinue  use  of  the  detention  cells  in  the  Northern,  Richmond,  and 
Ingleside  district  stations. 

REQUIRED  RESPONSES 

Mayor  -  60  days 
Chief  of  Police  -  60  days 
Police  Commission  -  60  days 
Board  of  Supervisors  -  90  days 


2.    ADDRESS  OTHER  SAFETY  DEFICIENCIES 

FACTS 

The  secure  areas  of  the  district  stations  inspected  by  members  of  the  Grand  Jury  were 
clean  and  well  staffed.  The  station  keepers  and  the  booking  and  detention  officers  on 
duty  were  working  to  do  their  job  well.  Many  deficiencies  noted  in  the  2001  BOC  report 
had  been  corrected.  Gun  lockers  with  keys  were  in  use  in  all  stations.  Medical  screening 
cards  were  being  completed  promptly  after  receipt  of  a  prisoner.  All  station  keepers  had 
CPR  training  with  regular  refresher  courses.  Juvenile  detention  logs  indicated  that 
juveniles  were  not  being  held  in  secure  custody  for  periods  in  excess  of  those  allowed  by 
regulation.  No  entries  in  the  juvenile  detention  logs  appeared  to  have  been  altered. 
Facilities  for  detention  of  juveniles  and  women  were  adequate.  Female  officers  were  on 
duty  or  were  available  when  needed.  Direct  observation  of  juveniles  in  custody  was  the 
practice  in  all  stations. 


• 


• 


• 


Other  facts  related  to  items  noted  in  the  BOC  report  are  described  below: 

One  officer  at  SFPD  headquarters  is  assigned  to  oversee  compliance  with  BOC 
inspection  reports.  The  captain  in  charge  of  each  district  station,  as  the  facilities 
manager,  and  a  subordinate  facilities  administrator  have  responsibility  to  rectify 
deficiencies  identified  in  BOC  reports. 

Station  keepers  assigned  to  each  shift  have  administrative  responsibility  for  the 
station  during  that  shift  and  receive  training  in  booking  and  detention  procedures. 
The  station  keeper  must  ensure  compliance  with  state  procedural  regulations 
governing  the  booking  and  detention  of  prisoners. 

State  standards  require  inmate  or  sound  actuated  audio  monitoring  systems  capable  of 
alerting  personnel  stationed  in  a  central  control  point.  At  the  time  of  the  BOC  report, 
only  the  Tenderloin  station  was  in  compliance  with  this  requirement.  The  Northern 
and  Richmond  stations  had  no  audio  monitoring  system.  The  Bayview,  Ingleside, 
Mission,  Park,  and  Taraval  stations  had  only  a  unidirectional  audio  monitoring 
system.  At  the  time  of  the  inspections  by  Grand  Jurors,  no  audio  monitoring  systems 
were  in  use  although  some  stations  had  them  in  place.  Closed  circuit  television 
monitoring  systems  were  in  operation,  however,  and  in  all  stations  other  than  Park 
and  Richmond  an  officer  had  direct  visual  monitoring  responsibility  whenever  a 
person  was  detained  in  a  cell. 

State  standards  require  that  areas  where  prisoners  are  booked  and  housed  must  have  a 
shower/delousing  room.  No  district  station  has  such  a  room.  Instead,  detainees  in 
need  of  delousing  are  taken  directly  to  the  county  jail  and  are  not  held  in  district 
stations.4  The  Booking  and  Detention  Manual  contains  no  provision  to  implement 
this  requirement  as  applicable  to  prisoners  who  have  soiled  themselves.  On  February 
8,  2002,  SFPD  issued  Department  Bulletin  A02-023  to  clarify  and  further  implement 
correction  of  the  deficiencies  identified  in  the  BOC.  That  bulletin  states:  "Shower 
access  is  mandatory  in  temporary  holding  facilities.  Members   shall  make  a  shower 
in  another  part  of  the  facility  available  if  necessary."  No  station  keeper  at  the  district 
stations  inspected  by  Grand  Jurors  other  than  Northern  Station  was  aware  of  this 
directive  or  indicated  that  showers  were  available  for  detainees  who  are  ill  or  have 
soiled  themselves.  However,  all  said  that  persons  who  were  ill  or  who  had  soiled 
themselves  would  not  be  brought  to  the  station,  but  would  instead  be  transported  to 
the  jail  at  850  Bryant  Street. 

The  BOC  report  noted  that  features  in  holding  cells  in  several  district  stations  provide 
an  opportunity  for  a  suicidal  detainee  to  fasten  a  ligature  to  them.  Those  include 
interior  door  hinges,  non-secure  faucet  fixtures,  handrails  or  grab  bars  without  closure 
plates,  cuffing  bars  or  rails  on  the  bench,  handrails  next  to  commodes  in  sobering 


4  SFPD  has  contracted  with  the  Sheriffs  Department  for  the  transport  of  arrestees  from  district  stations  to 
the  County  Jail.  Whenever  possible  that  transfer  takes  place  within  two  hours  of  the  booking. 

5  In  all  Department  Bulletins,  the  word  "members"  refers  to  police  officers. 


cells,  and  oversized  openings  in  the  vent/ grill  covers.6  This  did  not  violate  state 
regulations  in  stations  constructed  before  the  regulations  became  effective.  Because 
it  was  constructed  after  state  standards  governing  risks  of  suicide  were  promulgated, 
the  presence  of  these  features  did  result  in  Tenderloin  station  being  found  out  of 
compliance.  At  the  time  of  the  inspections  by  members  of  the  Grand  Jury,  many  of 
these  deficiencies  had  been  corrected.  All  vent  and  grill  covers  had  been  changed  to 
ones  with  openings  too  small  for  such  use.  Some,  but  not  all,  cuffing  bars  had  closure 
plates.  Hinges  and  faucet  fixtures  no  longer  appear  to  pose  a  suicide  risk.    The 
continuous  monitoring  of  detainees  offsets  the  possibility  that  the  non-complying 
features  pose  a  danger. 

BOC  reported  that  while  the  district  stations  were  no  longer  using  logs  with  pre- 
printed times  of  safety  checks,  the  regimented  30  minute  times  were  being  entered, 
rather  than  the  actual  times  the  checks  were  conducted.  Department  Bulletin  A02- 
023  states:  "When  conducting  cell  checks,  the  station  keeper  shall  write  in  the  actual 
time  that  the  cell  was  checked."  [Emphasis  in  original.]  Again,  no  station  keeper 
was  aware  of  this  bulletin  or  the  requirement  that  actual  times  be  entered.  When 
Grand  Jury  members  inspected  the  safety  check  logs,  most  stations  were  again  using 
logs  with  preprinted  times.  The  actual  times  of  safety  checks  were  not  being  entered. 
All  stations  were  out  of  compliance  with  this  requirement  at  the  time  of  the  BOC 
inspection  and  continue  to  be  so. 

Department  Bulletin  A02-023  also  states:  "Prisoner  property  shall  be  stored  in  a 
locked  cabinet  or  storage  locker."  When  Grand  Jurors  inspected  the  district  stations, 
prisoner  property  was  not  in  lockers,  but  was  secured  in  property  envelopes. 

A  Policy  and  Procedures  Manual  is  required  by  state  regulation.  SFPD  revised  its 
Booking  and  Detention  Manual  in  response  to  the  2001  BOC  report.  However, 
neither  the  Ingleside  nor  Taraval  stations  had  the  July  2002  manual  available  at  the 
time  of  the  inspection  by  members  of  the  Grand  Jury.  The  station  keeper  in  each  was 
using  an  older  manual. 

District  Station  Facility  Administrators  (designated  by  the  station  captain)  are  to 
develop  a  fire  suppression  plan  in  consultation  with  SFFD.  It  is  to  be  a  part  of  the 
Booking  and  Detention  Manual.  The  Commanding  Officer  of  each  district  station  has 
that  responsibility  in  San  Francisco.  The  evacuation  plan  is  to  be  posted  in  the 
detention  area.  Two  district  stations  had  an  evacuation  plan  attached  to  the  manual  as 
required  by  regulation;  two  had  a  plan  available;  but  in  the  remaining  stations,  the 
station  keeper  could  not  locate  the  station  evacuation  plan  and  did  not  know  if  one 
existed.  Evacuation  routes,  mostly  hand-drawn  sketches  on  8  54"  x  1 1"  paper,  were 
posted  in  all  stations,  but  some  station  keepers  did  not  know  where  they  were  located 
and  some  were  not  posted  in  the  detention  area. 


6  SFPD  has  replaced  holding  cell  ventilation  screen  in  some  stations  using  funds  from  its  maintenance 
budget. 


The  Commanding  Officer  of  each  district  station  is  responsible  to  ensure  that 
emergency  equipment  at  the  station  is  tested  regularly.  The  Grand  Jury  members 
were  unable  to  confirm  that  such  tests  are  conducted  at  all  district  stations  because  the 
facilities  officers  at  the  stations  do  not  keep  records  of  the  type  and  date  of  those 
inspections. 


FINDINGS 

•  The  procedures  adopted  by  SFPD  to  ensure  compliance  with  state  regulations 
governing  local  detention  facilities  are  not  adequate. 

•  The  SFPD  Headquarters  Administrator  has  not  communicated  to  station  commanders 
and/or  station  keepers  the  BOC  findings  and  the  procedural/structural  changes  that 
are  necessary  to  bring  the  detention  facilities  into  compliance  with  state  regulations. 

•  SFPD  district  stations  continue  to  be  out  of  compliance  with  several  state  regulations 
related  to  health  and  safety  of  persons  detained  in  those  stations. 

•  Station  commanders  in  district  stations  with  holding  cells  are  not  aware  of  their 
responsibilities  or  have  not  fulfilled  their  responsibilities  with  regard  to  preparation 
and  dissemination  of  fire  suppression  and  emergency  evacuation  plans. 


RECOMMENDATIONS 

2a.  The  headquarters  officer  responsible  for  BOC  compliance  should  contact  the  facilities 
managers  and  facilities  administrators  in  each  district  station  where  detention  cells  are 
used  promptly  after  receipt  of  a  BOC  report,  and  again  whenever  there  is  a  change  of 
command  or  facilities  administrator  at  a  district  station.  He  or  she  should  provide  to 
the  commander  and/or  facilities  administrator  of  each  of  those  district  stations  with  a 
copy  of  the  relevant  BOC  regulations  and  a  copy  of  the  most  recent  BOC  report, 
identify  the  areas  in  which  the  station  has  been  found  deficient,  and  provide  training 
on  compliance  with  those  regulations  for  all  station  commanders  and  facilities 
administrators. 

2b.  The  compliance  officer  should  monitor  compliance  with  BOC  regulations  by  district 
station  commanders  and  station  keepers.  He  or  she  should  inspect  the  stations  on  a 
quarterly  basis  and  be  available  to  district  station  commanders  to  advise  them  on 
compliance  with  BOC  regulations. 

2c.  Each  district  station  commander  should  be  required  to  report  regularly  to  the 

compliance  officer  on  structural  and/or  procedural  changes  made  in  the  station  under 
his  or  her  command  in  response  to  a  BOC  report  or  otherwise  to  comply  with  BOC 
regulations. 

2d.  Each  station  commander  should  prepare  or  bring  up  to  date  the  station  order  for  fire 
suppression  and  emergency  evacuation,  affix  that  order  to  the  station  Booking  and 


Detention  Manual  and  make  copies  of  the  order  readily  available  to  each  station 
keeper. 

2e.  A  large  scale  (24"  by  18")  depiction  of  the  station  evacuation  routes  should  be 
prepared  on  a  durable  medium  and  posted  in  the  secure  area  and  throughout  each 
district  station. 

REQUIRED  RESPONSES 

Chief  of  Police  -  60  days 
Police  Commission  -  60  days 
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BEATING  THE  ONE  YEAR  CLOCK 


Released  May  2003 


Reports  of  the  Civil  Grand  Jury  do  not  identify  the  individuals  interviewed,  pursuant  to  California 
Penal  Code  sec.  929.  The  California  Legislature  intended  this  provision  to  encourage  full  candor 
and  cooperation  by  City  and  County  personnel. 

Parties  identified  in  this  report  must  respond  to  the  Presiding  Judge  of  the  Superior  Court  within 
the  number  of  days  specified,  with  a  copy  sent  to  the  Board  of  Supervisors.  As  to  each  finding  of 
the  Grand  Jury,  the  response  must  either  (1 )  agree  with  the  finding,  or  (2)  disagree  with  it,  wholly 
or  partially,  and  explain  why.  Further,  as  to  each  recommendation  made  by  the  Grand  Jury,  the 
responding  party  must  report  either  (1)  that  the  recommendation  has  been  implemented,  with  a 
summary  explanation  of  how  it  was  implemented;  (2)  the  recommendation  has  not  been 
implemented,  but  will  be  implemented  in  the  future,  with  a  timeframe  for  implementation;  (3)  the 
recommendation  requires  further  analysis,  with  an  explanation  of  the  scope  of  that  analysis  and  a 
timeframe  for  the  officer  or  agency  head  to  be  prepared  to  discuss  it  (not  exceeding  six  months 
from  the  release  of  this  Report);  or  (4)  the  recommendation  will  not  be  implemented  because  it  is 
not  warranted  or  reasonable,  with  an  explanation  of  why  that  is.  (Cal.  Penal  Code,  sees.  933, 
933.05.) 


IMPROVING  SFPD'S  COOPERATION  WITH 
THE  OFFICE  OF  CIVILIAN  COMPLAINTS: 

BEATING  THE  ONE  YEAR  CLOCK 


Summary  of  Recommendations 

1 .  SFPD  must  adopt  procedures  to  ensure  compliance  with  die  City  Charter 
requirement  that  it  cooperate  with  the  OCC  and  minimize  the  number  of  meritorious 
citizen  complaints  dismissed  as  a  result  of  SFPD  delays. 

2.  The  SFPD  should  identify  those  documents  which  can  be  routinely  released  to 
OCC  so  as  to  speed  up  OCC  investigations. 

3.  The  SFPD  should  institute  better  tracking  of  OCC  investigations  so  as  to  minimize 
the  number  of  complaints  dismissed  for  not  being  completed  within  one  year,  and  the 
Police  Commission  should  exercise  more  oversight  to  enforce  this. 


GLOSSARY 

MCD  -  Management  Control  Division  of  the  San  Francisco  Police  Department 
Member  -  A  sworn  officer  of  the  San  Francisco  Police  Department 
MRF  -  Member  Response  Form 
OCC  -  Office  of  Civilian  Complaints 
SFPD  -  San  Francisco  Police  Department 


OVERVIEW 

The  Office  of  Civilian  Complaints  (OCC)  receives  and  investigates  citizen 
complaints  regarding  alleged  misconduct  by  on-duty  sworn  officers  of  the  San  Francisco 
Police  Department  (SFPD).  When  a  complaint  is  found  to  be  valid,  OCC  forwards  a 
summary  of  its  findings  to  the  Management  Control  Division  (MCD)  of  SFPD  with  a 
recommendation  regarding  discipline.  There  is  a  one-year  time  limit  within  which  the 
officer  must  be  notified  that  discipline  is  being  considered  (with  some  exceptions), 
according  to  state  law.  After  this  statutory  time  limit,  no  sanction  of  any  kind  may  be 
imposed  on  the  officer  regardless  of  the  nature  of  the  misconduct.  Meritorious  citizen 
complaints  have  been  dismissed  during  the  past  three  years  because  of  delays  in  the  OCC 
investigation  process  caused  by  SFPD  personnel,  and  by  MCD's  processing  of 
complaints  sustained  by  OCC. 

The  2002-2003  Civil  Grand  Jury  investigated  the  procedures  followed  by  SFPD 
in  responding  to  OCC  requests  for  information  and  documents,  and  the  manner  in  which 
sustained  complaints  recommending  discipline  are  handled  within  SFPD.  The  Grand 
Jury  concluded  that  the  SFPD  procedures  unnecessarily  delay  processing  of  some  OCC 
requests  and  sustained  complaints.  Better  tracking  of  OCC-sustained  complaints  and 
modification  of  existing  procedures  could  eliminate  the  need  to  dismiss  meritorious 
complaints. 


The  Grand  Jury  also  concluded  that  the  Police  Commission  has  not  exercised  its 
power  over  both  OCC  and  SFPD  to  ensure  that  meritorious  citizen  complaints  are  not 
dismissed  because  of  delays  caused  by  SFPD  procedures.  After  all,  the  Police 
Commission  has  "the  power  and  duty  to  organize,  reorganize  and  manage"  the  SFPD. 

To  reduce  the  dismissal  of  such  citizen  complaints,  the  SFPD  should  exercise 
greater  supervision  over  its  officers  and  supervisors  to  ensure  that  officers  respond 
promptly  to  OCC  requests  for  information  and  interviews;  identify  documents  that  can  be 
routinely  released  to  OCC  when  requested  in  connection  with  an  ongoing  investigation; 
maintain  adequate  records  of  pending  OCC  sustained  complaints  and  ensure  that  those 
complaints  are  processed  within  the  statutory  time  limits.  Both  the  Chief  of  Police  and 
the  Police  Commission  should  receive  reports  of  citizen  complaints  pending  in  SFPD, 
reports  that  alert  the  Chief  and  the  Commission  to  the  dates  on  which  the  pending 
complaints  were  filed  and  the  statutory  date  by  which  the  Chief  must  give  notice  to  the 
officer  that  disciplinary  proceedings  are  to  be  initiated.  If  necessary,  the  Police 
Commission  should  exercise  its  supervisory  powers  to  ensure  that  these 
recommendations  are  implemented. 


BACKGROUND 

OCC  was  created  by  a  voter-initiated  amendment  of  the  San  Francisco  City 
Charter  in  1983.  (Now,  Article  IV,  section  4.127.)  Although  OCC  was  placed  under  the 
direct  supervision  of  the  Police  Commission,  it  appears  to  be  unique  among  civilian 
review  agencies  in  that  it  is  entirely  independent  of  the  police  department  and  has  a 
civilian  staff,  none  of  whose  members  may  be  former  SFPD  employees.  OCC  receives 
and  investigates  approximately  1 ,000  civilian  complaints  each  year.  Some  80  percent  of 
its  investigations  are  completed  in  less  than  six  months.  On  average,  each  year  100 
complaints  are  sustained,  which  is  to  say  that  the  allegations  are  found  to  have  merit  and 
are  sent  to  MCD  for  review. 

OCC  investigates  and  makes  findings  on  civilian  complaints  alleging  on-duty 
misconduct  by  SFPD  officers.1    If,  after  investigation,  an  allegation  in  a  complaint  is 
found  to  be  meritorious,  the  sustained  complaint  and  investigative  file  are  routed  to  MCD 
with  a  recommendation  regarding  appropriate  discipline.  If,  after  review  of  the  file, 
MCD  believes  that  more  evidence  is  necessary  or  does  not  agree  that  the  officer's 
conduct  was  improper,  it  may  discuss  its  concerns  with  OCC  staff,  undertake  additional 
investigation  itself,  or  pass  the  matter  on  to  the  Chief  of  Police  with  its  own 
recommendation.  If,  however,  MCD  agrees  with  the  OCC  findings  and  recommendation, 
the  file  is  forwarded  to  the  Chief  for  further  action. 


1  Off-duty  misconduct  is  not  within  the  purview  of  OCC.  Off-duty  misconduct  complaints  are  investigated 
by  MCD. 


The  Role  of  the  Chief  In  Initiating  Disciplinary  Proceedings 

Only  the  Chief  may  initiate  imposition  of  discipline  on  a  sworn  SFPD  officer. 
The  Chief  has  broad  discretion  in  imposing  lesser  discipline  of  sworn  officers,  but  is 
limited  by  the  San  Francisco  City  Charter  to  imposition  of  no  more  than  a  ten-day 
suspension  without  pay.  For  serious  misconduct,  the  Police  Commission  may  impose 
greater  discipline  after  the  officer  is  afforded  a  public  evidentiary  hearing.  If  the  Chief 
does  not  follow  an  OCC  recommendation  that  charges  of  misconduct  be  filed  with  the 
Commission,  OCC  may  file  a  complaint  with  the  Police  Commission,  which  then  decides 
whether  to  proceed.  The  Police  Commission  may  also  order  the  Chief  to  file  charges 
with  it,  but  again,  only  the  Chief  can  initiate  disciplinary  proceedings. 

The  Citizen  Complaint  Process:  The  Clock  Begins  To  Tick 

When  a  complaint  is  filed  with  OCC,  that  office  notifies  the  officer  of  the 
complaint  and  his  or  her  right  to  be  heard  by  the  OCC,  the  right  to  be  represented  by 
outside  counsel  during  the  investigation,  and  the  right  to  receive  notice  of  the  outcome. 
The  investigation  must  be  completed  within  one  year,  as  discussed  below.  The  officer  is 
required  by  law  to  appear,  on  written  notice,  for  an  interview  with  an  OCC  investigator 
and  to  respond  to  a  Member  Response  Form  (MRF)  sent  by  CCC.  SFPD  General  Order 
2.04  provides  that  the  officer  must  complete  a  MRF  and  return  it  to  his  or  her 
commanding  officer  within  21  calendar  days  of  the  notice.  If  an  officer  is  unable  to  meet 
the  deadline,  or  is  unable  to  appear  for  a  scheduled  interview  with  an  OCC  investigator, 
the  officer  must  contact  the  OCC  investigator  prior  to  the  due  date  to  reschedule. 
Commanding  Officers  must  forward  completed  MRFs  to  OCC  by  the  next  business  day. 
They  also  are  to  maintain  copies  of  Citizen  Complaint  forms  to  ensure  that  OCC  receives 
them  and  to  maintain  statistical  records. 

It  is  SFPD  policy  that  the  officer  is  responsible  to  return  a  MRF  to  the 
Commanding  Officer  within  21  days  and  the  Commanding  Officer  is  responsible  to 
receive  and  log  the  completed  MRF,  deliver  it  to  OCC  on  the  next  business  day  (SFPD 
Bulletin,  January  4,  2001 ).  Failure  of  an  officer  to  complete  and  return  a  MRF  within  21 
days  or  to  appear  for  an  interview  when  requested,  of  Commanding  Officers  to  serve  the 
MRF  on  the  officer,  or  of  a  Commanding  Officer  to  ensure  timely  delivery  of  a 
completed  MRF  to  OCC  is  itself  misconduct  for  which  the  officer  or  Commanding 
Officer  may  be  disciplined.  Pursuant  to  an  agreement  between  OCC  and  SFPD,  OCC 
does  not  add  this  misconduct  to  a  pending  OCC  complaint.  Instead,  the  matter  is  handled 
internally  by  SFPD. 

California's  One- Year  Limit  on  Misconduct  Investigations:  The  Clock  is  Ticking 

California's  Public  Safety  Officers  Procedural  Bill  of  Rights  precludes  imposing 
any  punishment  on  an  officer  if  the  investigation  of  a  charge  of  misconduct  is  not 
completed  within  one  year  of  the  filing  of  a  complaint  with  OCC  (Government  Code, 
section  3304,  subdivision  (d),  hereafter  called  "Section  3304(d)".)  An  OCC  investigation 
is  not  complete  until  the  Chief  of  Police  gives  formal  notice  to  the  officer  that  imposition 
of  discipline  is  contemplated.    Notice  to  an  officer  that  OCC  has  sustained  a  complaint 
and  recommended  imposition  of  discipline  does  not  constitute  the  notice  required  by 


statute.2  The  required  notice  to  the  officer  must  come  from  the  Chief  of  Police  and  thus 
the  statutory  time  within  which  an  investigation  must  be  completed  runs  until  the  Chief  of 
Police  gives  the  officer  notice  that  disciplinary  proceedings  have  been  initiated.  Because 
of  uncertainties  regarding  the  proper  interpretation  of  the  statute,  the  Police  Commission 
policy  does  not  normally  apply  any  of  the  exceptions  that  would  extend  the  one-year  time 
limit  for  notice  of  disciplinary  action. 

Consequences  of  Delays:  The  Clock  Expires  and  Complaints  are  Dismissed 

During  and  before  2000,  a  backlog  of  civilian  complaints  built  up  in  OCC  and 
MCD  leading  to  dismissal  of  proceedings  in  which  OCC  had  sustained  a  complaint  and 
recommended  imposition  of  discipline — for  no  other  reason  than  the  one-year  period  for 
investigation  had  elapsed.  While  that  backlog  has  been  eliminated,  some  meritorious 
complaints  continue  to  be  dismissed  because  the  officer  had  not  received  notice  of 
contemplated  discipline  within  the  year.  This  Grand  Jury  report  addresses  procedures  in 
SFPD  that  may  contribute  to  the  dismissal  of  meritorious  complaints  without  imposition 
of  disciplinary  sanctions  for  misconduct. 


INVESTIGATIVE  PROCESS 

Members  of  the  Grand  Jury  interviewed  Police  Commission  members,  staff 
members  of  OCC,  and  SFPD  personnel.  They  also  reviewed: 

•  San  Francisco  City  Charter,  article  IV,  section  4.127,  and  A8.343 

•  Government  Code,  section  3304 

•  Penal  Code,  section  832.7 

•  SFPD  General  Orders  2.04,  2.07,  and  Bulletin  A  01-15 

•  OCC  2001  Annual  Report 

•  OCC  Officer  Failures  to  Comply  reports  (redacted)  for  01/01/2002-12/31/02 

•  OCC  Statistical  Report  -  Second  Quarter  2002 

•  Opinion  of  the  First  District  Court  of  Appeal  in  San  Francisco  Police  Officers 
Association  v.  City  and  County  of  San  Francisco,  A097433 

•  Opinion  of  the  San  Francisco  Superior  Court  in  San  Francisco  Police  Officers 
Association  v.  City  and  County  of  San  Francisco,  No.  324365 

•  OCC  11/14/02  correspondence  with  SFPD  Chief  Prentice  E.  Sanders  re: 
protocol  for  release  of  investigative  materials 

•  Memorandum  of  Understanding  between  City  &  County  of  San  Francisco  and 
San  Francisco  Police  Officers'  Association  July  2,  2002-June  30,  2003 


2  The  San  Francisco  Superior  Court  held  this  in  San  Francisco  Police  Officers  Association  v.  City  and 
County  of  San  Francisco.  No.  324635,  and  the  First  District  Court  of  Appeal  has  affirmed  this 
interpretation  (in  San  Francisco  Police  Officers  Association  v.  City  and  County  of  San  Francisco.  No. 
A097433). 


FACTS,  FINDINGS  AND  RECOMMENDATIONS 

1.    THE  INVESTIGATIVE  CLOCK  IS  TICKING:  ELIMINATING  DELAYS  IN 
INVESTIGATIONS  OF  CIVILIAN  COMPLAINTS 

FACTS 

•     In  the  investigation  of  a  civilian  complaint,  OCC  uses  a  Member  Response  Form 
(MRF)  to  obtain  information  from  the  accused  officer  about  the  allegations  of  the 
complaint.  OCC  also  interviews  the  officer,  and  reviews  documents  related  to  the 
incident  that  are  in  the  custody  of  SFPD.  Some  of  those  documents  are  held  in 
district  stations. 


• 


From  January  1,  2001  through  December  31,  2002,  in  almost  150  instances,  OCC 
investigative  delays  were  caused  by  the  failure  of  Commanding  Officers  to  serve 
accused  officers  with  a  MRP  within  the  time  limits  specified  on  the  face  of  the  notice, 
failure  of  accused  officers  to  complete  and  return  a  MRF  (or  to  notify  the  OCC  of 
inability  to  do  so),  or  failure  of  accused  officers  to  appear  for  a  scheduled  interview  or 
reschedule  the  interview  at  OCC.  Three  of  those  cases  could  not  proceed  because  of 
the  one-year  time  limit  imposed  by  Section  3304(d).  Others  are  still  pending  and  may 
have  to  be  dismissed  because  of  the  delays  occasioned  by  officer  failure  to  comply 
with  the  command  of  General  Order  2.04  (see  below),  which  sets  for  SFPD 
procedures  for  handling  civilian  complaint  matters. 

•  SFPD  General  Order  2.04  mandates  that  a  MRF  sent  to  an  accused  officer  be 
completed  and  returned  the  officer's  Commanding  Officer  within  21  calendar  days  of 
the  notice  to  respond.  The  Commanding  Officer  must  ensure  delivery  of  the  form  to 
OCC  on  the  next  business  day. 

•  OCC  notifies  SFPD  (by  sending  a  "Blue  Folder"  file  to  MCD)  when  an  officer  who 
has  been  served  with  a  MRF  or  an  order  to  appear  for  an  interview  fails  to  complete 
and  return  the  MRF  on  time  or  fails  to  comply  with  the  order  to  appear.  OCC  also 
notifies  MCD  when  a  Commanding  Officer  fails  to  serve  an  order  on  an  accused 
officer  promptly. 

•  The  sanction  SFPD  customarily  imposes  on  Commanding  Officers  for  failure  to  serve 
an  OCC  order  and  on  officers  for  late  or  incomplete  MRFs  and  missed  interviews  is  a 
simple  admonishment.  That  sanction  is  not  equivalent  to  sanction  generally  imposed 
for  analogous  misconduct  such  as  failure  of  an  officer  to  appear  at  the  firearms  range 
or  for  a  physical  examination —  suspension  without  pay  for  one  or  more  days. 


FINDINGS 

Although  the  Chief  of  Police  has  imposed  responsibility  on  Commanding  Officers  to 
ensure  that  personnel  under  their  command  promptly  serve  OCC  notices,  track  the 
officer's  response,  and  ensure  that  MRFS  are  returned  to  OCC  within  the  specified 


time  limits,  insufficient  emphasis  has  been  placed  on  the  importance  of  doing  so.  The 
consequence  of  this  lack  of  emphasis  is  investigative  delays. 

SFPD  tolerates  officer  failure  to  comply  with  the  General  Order  concerning  prompt 
return  of  MRFs.  It  does  not  impose  discipline  for  such  failures  promptly  and 
consistently,  and  thus  SFPD  internal  practices  provide  no  incentive  for  officers  to 
comply  with  an  OCC  investigation. 


RECOMMENDATIONS 

la.  SFPD  should  provide  additional  training  at  the  Police  Academy  regarding  General 
Order  2.04  and  the  prompt  handling  of  MRFs.  Additionally,  department  bulletins 
should  regularly  discuss  that  General  Order  and  potential  sanctions  for  failure  to 
comply. 

lb.  Regular  tracking  of  the  status  of  OCC  requests  should  be  instituted. 

lc.  Unless  excused  for  good  cause,  failure  to  comply  with  the  time  limits  of  General 
Order  2.04,  to  serve  OCC  notices,  and  to  appear  at  scheduled  OCC  interviews  should 
be  treated  as  misconduct  that  is  subject  to  discipline  equivalent  to  that  imposed  for 
failure  to  appear  for  scheduled  firearm  range  training  or  physical  examination, 
namely,  suspension  without  pay  for  one  or  more  days. 

REQUIRED  RESPONSES 

Chief  of  Police  -  60  days 
Police  Commission  -  60  days 
OCC  -  60  days 
Board  of  Supervisors  -  90  days 


THE  CLOCK  IS  STILL  TICKING:  ELIMINATING  NEEDLESS  DELAYS 
OVER  ROUTINE  DOCUMENTS 

FACTS 

The  City  Charter  mandates  that  OCC  receive  prompt  and  full  cooperation  and 
assistances  from  all  City  departments  and  employees  (section  4.127).  SFPD  General 
Order  2.04  implements  that  mandate  by  establishing  as  a  policy  that  officers 
cooperate  fully  with  OCC  and  provide  full  assistance  in  the  investigation  of  citizen 
complaints. 

All  documents  released  to  OCC  by  SFPD  must  remain  confidential.  (Government 
Code,  section  832.7.)  Personnel  records  released  to  OCC  may  only  be  obtained  from 
OCC  by  court  order. 

No  SFPD  General  Order,  bulletin,  policy,  or  guidelines  currently  exists  to  specify  the 
documents  that  may  routinely  be  released  to  OCC  upon  its  request. 


• 


OCC  staff  state  that  some  district  station  commanders  have  cooperated  in  the  past  by 
providing  documents,  but  the  level  of  cooperation  changes  whenever  there  is  a 
command  change. 

OCC  has  attempted  to  obtain  SFPD  cooperation  in  drafting  a  protocol  covering 
treatment  of  routine  document  requests.  It  has  proposed  a  list  of  almost  100  such 
documents.  SFPD  administrators  have  not  adopted  the  protocol  proposed  by  OCC 
counsel. 

SFPD  delays  action  on  many  routine  OCC  document  requests  by  routing  them  to  its 
Legal  Unit  for  review. 


FINDINGS 

SFPD  is  not  complying  with  the  Charter  mandate  that  it  provide  full  cooperation  and 
assistance  to  OCC  in  the  investigations  of  citizen  complaints  (Charter  section  4.127). 

Delays  in  OCC  investigations  are  caused  in  part  by  delays  in  prompt  receipt  of 
needed  documents  from  SFPD.  These  delays  contribute  to  the  eventual  dismissal  of 
valid  citizen  complaints  because  the  investigation  could  not  be  concluded  within  one 
year  (Section  3304(d)). 

In  some  cases,  an  ongoing  SFPD  crime  investigation  might  be  affected  if  an  OCC 
investigator  were  to  interview  a  witness  and  disclose  SFPD  investigative  material, 
and  that  is  a  legitimate  concern.  However,  many  categories  of  documents  that  OCC 
sometimes  needs  in  the  course  of  an  investigation  of  a  citizen  complaint  do  not 
present  that  threat  and  can  be  routinely  -  and  promptly  -  released  to  OCC.  For 
example,  search  and  arrest  warrants,  ballistic  reports,  forensic  reports,  crime  scene 
photographs,  diagrams,  DMV  traffic  accident  report  forms  and  suspension  orders, 
reports  of  Vehicle  Code  violations  (such  as  driving  without  a  license  or  with 
suspended  or  revoked  license)  appear  to  fall  within  this  category. 


RECOMMENDATIONS 

2a.  SFPD  should  promptly  review  the  list  of  documents  OCC  has  proposed  to  it  for 
routine  release  and  issue  a  Bulletin  to  all  district  station  Commanders  and  other 
personnel  specifying  those  documents  that  it  agrees  should  routinely  be  released  to 
OCC. 

2b.  SFPD  administration  should  meet  with  OCC  representatives  within  60  days  of  the 
receipt  of  this  report  to  consider  other  documents  that  may  be  routinely  released, 
establish  guidelines  governing  situations  in  which  further  review  of  an  OCC 
document  request  may  be  warranted,  and  establish  time  limits  within  which  such 
review  should  be  completed  and  the  document  request  acted  upon.  The  action  taken 


in  response  to  this  recommendation  should  be  noted  in  the  departmental  response  to 
the  report. 


REQUIRED  RESPONSES 


Chief  of  Police  -  60  days 
Police  Commission  -  60  days 
OCC  -  60  days 
Board  of  Supervisors  -  90  days 


3.  THE  CLOCK  IS  RUNNING  OUT:  INCREASING  EFFICIENCY  AND 
OVERSIGHT  OF  MCD^  PROCESSING  OF  SUSTAINED  COMPLAINTS 

FACTS 

•     OCC  sustains  a  complaint  when  it  believes  that  a  preponderance  of  the  evidence 

proves  that  the  alleged  conduct  occurred  and  that  the  conduct  violated  SFPD  policy  or 
procedure  (General  Order  2.04).  Before  a  complaint  is  sustained,  it  undergoes  several 
levels  of  review  within  OCC  to  ensure  that  all  available  evidence  has  been  obtained 
and  considered,  including  evidence  that  may  exonerate  an  accused  officer. 


• 


OCC  currently  disposes  of  80%  of  the  complaints  it  receives  within  six  months.  Only 
five  percent  of  its  investigations  take  more  than  ten  months.  From  July  1,  2001  to 
June  30  2002,  the  OCC  sent  to  MCD  106  sustained  cases  in  which  no  statutory 
exception  applied.  Two  months  or  more  remained  for  MCD  for  processing  before  the 
statutory  time  limit  in  71  of  those  cases.  In  36  of  the  cases,  six  months  or  more  time 
remained.  In  only  1 5  was  there  less  than  one  month  available  to  MCD  for  processing. 
More  recently,  a  case  that  reached  MCD  on  the  statutory  deadline  involved  a 
prolonged  investigation  of  a  complaint  against  28  officers  involving  119  charges  of 
misconduct. 

OCC  endeavors  to  forward  sustained  complaints  to  MCD  within  ten  months  of  the 
date  the  complaint  was  filed.  General  Order  2.04  mandates  that  the  Chief  of  Police  or 
his  designee  complete  a  review  of  the  case  and  make  an  action  recommendation 
within  60  days  of  receipt  of  an  OCC  case,  or,  if  the  deadline  cannot  be  met,  seek  an 
extension  of  time  from  the  Police  Commission. 

During  the  first  six  months  of  2002,  OCC  closed  422  cases.  Of  these,  201  had  been 
filed  in  2001  and  219  had  been  filed  in  2002.  Of  those  cases,  47  of  the  complaints 
were  sustained  and  sent  on  to  MCD. 

•     During  the  first  six  months  of  2002,  nine  cases  in  which  OCC  had  sustained  a  civilian 
complaint  of  officer  misconduct  and  sent  the  matter  on  to  MCD  within  the  statutory 
one  year  time  limit  were  dismissed  by  MCD  after  that  one-year  statutory  limit 
expired. 


• 


• 


During  the  second  quarter  of  2002,  OCC  received  280  complaints,  involving  373 
SFPD  officers  and  1,113  total  allegations.  Of  those,  60  allegations  were  sustained, 
661  allegations  were  not  sustained,  and  259  allegations  were  found  to  involve 
conduct  that  was  proper. 

MCD  acts  as  the  representative  or  staff  of  the  Chief  of  Police  in  reviewing  sustained 
citizen  complaints  routed  to  it  by  OCC.  Its  role  is  not  to  conduct  an  independent 
investigation.  MCD  review  is  for  the  purpose  of  deciding  whether  the  evidence 
summarized  in  the  OCC  report  is  sufficient  to  support  the  complaint  and  the 
recommended  discipline. 

Delays  in  the  handling  of  a  complaint  sustained  by  OCC  occur  when  MCD  concludes 
that  further  evidence  is  needed  and  either  conveys  that  opinion  to  OCC  or  undertakes 
its  own  investigation  prior  to  making  a  recommendation  to  the  Chief  of  Police 
regarding  disposition  of  the  sustained  complaint.  These  delays  in  some  cases  leading 
to  dismissal  of  the  complaint  for  not  being  concluded  within  the  one-year  period. 

OCC  report  reports  quarterly  to  the  Police  Commission  on  the  status  of  pending 
cases.  It  is  unable  to  include  cases  pending  in  MCD  in  that  report  as  MCD  does  not 
advise  OCC  of  the  status  of  cases  until  it  reaches  its  final  conclusions.  When  it  does 
report  to  OCC,  MCD  does  not  advise  OCC  of  the  date  discipline  was  imposed  on  an 
officer  nor  the  date  on  which  the  officer  was  notified  that  disciplinary  action  would  be 
taken.  Although  requested  to  require  such  reports,  the  Police  Commission  has  not 
required  that  MCD  provide  that  information.  MCD  has  the  ability  to  advise  OCC  of 
the  relevant  dates. 

MCD  does  not  produce  for  itself,  for  the  Chief  of  Police,  or  for  the  Police 
Commission  a  list  of  pending  civilian  complaints  that  sets  forth  the  date  each  pending 
civilian  complaint  was  filed  with  OCC,  the  date  on  which  each  sustained  complaint 
was  sent  to  MCD,  and  the  date  on  which  the  one-year  deadline  expires  and  the 
complaint  must  be  dismissed.  The  Police  Commission  has  not  required  that  it  do  so. 
As  a  result,  the  Chief  of  Police  and  the  Police  Commission  do  not  have  the 
information  necessary  to  monitor  the  processing  of  civilian  complaints  to  ensure  that 
they  are  disposed  of  on  the  merits. 

Some  sustained  complaints  reach  MCD  with  less  than  two  months  of  statutory  time 
remaining  for  MCD  review.  In  those  cases,  OCC  endeavors  to  alert  MCD  when  a 
pending  case  will  be  sent  on.  Because  of  current  Police  Commission  policy,  some  of 
those  cases  are  dismissed  on  statutory  grounds  when  MCD  does  not  complete  its 
review  within  the  one-year  time  limit  even  though  an  exception  may  apply. 

Although  OCC  forwards  only  100  cases  each  year  to  MCD  for  review,  currently 
MCD  also  investigates  approximately  500  office-  involved  matters  that  do  not  arise 
from  citizen  complaints  about  on-duty  conduct  of  SFPD  officers.  That  responsibility 
may  interfere  with  processing  of  some  OCC  cases.  Nevertheless,  MCD  does  not 
comply  with  General  Order  2.04  by  seeking  an  extension  of  time  from  the  Police 


Commission  when  it  is  unable  to  complete  its  review  of  a  sustained  OCC  complaint 
within  60  days. 

•  SFPD  personnel  acknowledge  that  MCD  presently  has  the  ability,  using  its  current 
database  and  tracking  system,  to  produce  a  monthly  report  of  sustained  complaints 
pending  in  that  division.  That  database  has  not  been  maintained  and  does  not  contain 
current  information.  If  maintained,  that  system  could  be  adapted  to  reflect  the  time 
limit  for  each  case's  investigation.  Because  of  MCD  failure  to  maintain  its  database, 
that  information  can  be  produced  only  by  a  hand  search  of  MCD  records.  Because  of 
MCD's  failure  to  maintain  its  database  and  its  failure  to  notify  OCC  of  the  dates  on 
which  disciplinary  action  is  taken  or  an  officer  notified  of  pending  disciplinary  action, 
the  Grand  Jury  was  unable  to  determine  how  many,  if  any,  sustained  complaints  of 
officer  misconduct  were  dismissed  on  statutory  time  limit  grounds  while  pending  in 
MCD  from  July  1,  2001  to  June  30,  2002. 

•  Tracking  the  status  and  disposition  of  citizen  complaints  through  the  OCC  and  MCD 
processes  is  made  more  difficult  by  the  failure  of  the  two  offices  to  use  the  same 
language  in  identifying  charges  and  reporting  their  conclusions. 

•  SFPD  personnel  state  that  new  software  capable  of  tracking  the  status  of  all  pending 
complaints  would  be  prohibitively  expensive.    Software  programs  used  for  legal 
practice  management,  which  are  capable  of  performing  these  tasks  and  of  alerting 
staff  to  upcoming  dismissal  dates,  are  available  for  under  $500.00. 

•  Currently,  MCD  and  OCC  personnel  do  not  meet  on  a  regular  basis  to  discuss 
problems  each  has  in  processing  civilian  complaints  and  procedures  by  which  those 
problems  might  be  solved. 

•  The  Police  Commission  has  the  authority  to  establish  rules  or  guidelines  for  OCC  and 
MCD  that  would  enable  the  Commission  to  monitor  and  ensure  timely  completion  of 
the  OCC/MCD  processes  and  avoid  dismissals.  To  date,  however,  the  Police 
Commission  has  not  exercised  this  authority. 


FINDINGS 

Prompt,  unbiased,  and  thorough  investigation  of  civilian  complaints  of  improper 
conduct  by  on-duty  law  enforcement  officers,  and  the  sure  and  swift  imposition  of 
appropriate  sanctions,  are  crucial  to  public  confidence  in  and  cooperation  with  peace 
officers.  When  meritorious  complaints  do  not  result  in  imposition  of  discipline, 
public  confidence  in  its  police  force  and  the  disciplinary  process  is  eroded. 

The  dismissal  of  sustained,  presumably  meritorious,  civilian  complaints  for 
untimeliness  is  due  in  part  to  MCD's  handling  of  OCC's  requests  for  documents  and 
of  sustained  complaints. 
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•  Although  SFPD  recognizes  the  importance  of  the  civilian  complaint  process,  SFPD 
and  the  MCD  unit  have  not  made  and  are  reluctant  to  make  changes  in  their 
procedures  that  would  avoid  the  need  to  dismiss  many  sustained  complaints  for 
untimeliness. 

•  The  failure  to  apply  apparently  applicable  exceptions  to  the  statutory  one-year  time 
limit  results  in  unnecessary  dismissals  of  meritorious  complaints  and  to  a  consequent 
erosion  of  public  confidence  in  the  civilian  complaint  process. 

•  The  failure  of  MCD  to  generate  for  itself  and  the  Chief  of  Police  a  monthly  list  of 
OCC  sustained  complaints  pending  in  MCD  and/or  before  the  Chief  for  action,  with 
the  one-year  time  limit  highlighted,  might  contribute  to  inadvertent  or  intentional 
delays  in  acting  on  those  complaints  within  the  time  limits,  leading  to  their  dismissal. 

•  OCC  must  maintain  its  independence  from  SFPD  if  the  public  is  to  have  confidence 
in  the  impartiality  of  its  investigations.  Nonetheless,  cooperation  and  mutual  trust 
between  OCC  management  and  MCD  in  the  handling  of  sustained  complaints  are 
essential  to  their  shared  goal  of  maintaining  public  confidence  in  SFPD  officers.  Any 
adversarial  relationship  between  OCC  and  MCD  might  interfere  with  the  prompt, 
impartial  process  of  sustained  complaints. 


RECOMMENDATIONS 

3a.  MCD  should  immediately  bring  its  database  of  pending  cases  up  to  date. 

3b.  MCD  should  produce  a  monthly  list  of  all  investigations  of  alleged  officer 
misconduct  pending  in  MCD,  and  forward  it  to  the  Chief  of  Police  and  Police 
Commission.  The  list  should  include  both  matters  involving  on-duty  misconduct 
referred  by  OCC  and  those  alleging  off-duty  misconduct  that  are  being  investigated 
by  MCD.  Those  reports  should  reflect  the  date  each  pending  complaint  or  report  of 
officer  misconduct  was  made,  the  date  each  OCC-sustained  complaint  was  sent  to  or 
received  by  MCD,  and  the  date  on  which  the  one-year  deadline  would  preclude 
imposition  of  disciplinary  sanctions. 

3c.  The  officer  in  charge  of  MCD  should  schedule  monthly  meetings  with  the  director  of 
OCC  to  discuss  matters  of  mutual  concern  in  the  investigation  and  processing  of 
sustained  civilian  complaints.  The  first  of  these  discussions  should  include  how  to 
establish  a  merged  data  base  in  which  charges,  current  status  of  pending  cases,  and 
dispositions  are  uniformly  described  (to  the  extent  permitted  by  OCC  confidentiality 
requirements). 

3d.  The  Police  Commission  should  revise  its  policy  governing  recognition  of  exceptions 
to  the  one-year  time  limit  established  by  Section  3304(d),  particularly  as  it  applies  to 
complaints  involving  multiple  officers.  To  ensure  that  on-duty  misconduct  by  SFPD 
officers  does  not  go  unpunished,  OCC  and  MCD  should  be  given  the  advantage  of 
any  arguably  applicable  exceptions. 


11 


3e.  The  Police  Commission  should  exercise  greater  oversight  of  the  civilian  complaint 
procedures  of  OCC  and  SFPD  to  ensure  that  meritorious  complaints  alleging 
misconduct  by  on-duty  SFPD  officers  are  not  dismissed  for  untimeliness. 

3f.  The  Commission  should  adopt  rules  and  procedures  mandating  the  preparation  of  the 
reports  recommended  in  3b,  above,  review  these  reports  before  each  Commission 
meeting,  and  require  the  Chief  of  Police  and  his  management  staff  to  justify  any 
delays  in  the  processing  of  complaints  of  officer  misconduct  that  threaten  to  preclude 
imposition  of  sanctions  because  of  the  time  limits  imposed  by  Section  3304(d). 


REQUIRED  RESPONSES 


Chief  of  Police  -  60  days. 
Police  Commission  -  60  days. 
Mayor  San  Francisco  -  60  days 
OCC  -  60  days 
Board  of  Supervisors  -  90  days 
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A  Report  of  the  2002-2003  Civil  Grand  Jury 
For  the  City  and  County  of  San  Francisco 


IMPROVING  THE  INFRASTRUCTURE  OF  DEMOCRACY 

CIVIL  GRAND  JURY  REPORT  ON  DEPARTMENT  OF 

ELECTIONS  AND  THE  CONDUCT  OF  THE  NOYEMBER  AND 

DECEMBER  2002  ELECTIONS 


Released  May  2003 


Reports  of  the  Civil  Grand  Jury  do  not  identify  the  individuals  interviewed,  pursuant  to  California 
Penal  Code  sec.  929.  The  California  Legislature  intended  this  provision  to  encourage  full  candor 
and  cooperation  by  City  and  County  personnel. 

Parties  identified  in  this  report  must  respond  to  the  Presiding  Judge  of  the  Superior  Court  within 
the  number  of  days  specified,  with  a  copy  sent  to  the  Board  of  Supervisors.  As  to  each  finding  of 
the  Grand  Jury,  the  response  must  either  (1 )  agree  with  the  finding,  or  (2)  disagree  with  it,  wholly 
or  partially,  and  explain  why.  Further,  as  to  each  recommendation  made  by  the  Grand  Jury,  the 
responding  party  must  report  either  (1)  that  the  recommendation  has  been  implemented,  with  a 
summary  explanation  of  how  it  was  implemented;  (2)  the  recommendation  has  not  been 
implemented,  but  will  be  implemented  in  the  future,  with  a  timeframe  for  implementation;  (3)  the 
recommendation  requires  further  analysis,  with  an  explanation  of  the  scope  of  that  analysis  and  a 
timeframe  for  the  officer  or  agency  head  to  be  prepared  to  discuss  it  (not  exceeding  six  months 
from  the  release  of  this  Report);  or  (4)  the  recommendation  will  not  be  implemented  because  it  is 
not  warranted  or  reasonable,  with  an  explanation  of  why  that  is.  (Cal.  Penal  Code,  sees.  933, 
933.05.) 


IMPROVING  THE  INFRASTRUCTURE  OF  DEMOCRACY 

CIVIL  GRAND  JURY  REPORT  ON  DEPARTMENT  OF  ELECTIONS  AND  THE 
CONDUCT  OF  THE  NOVEMBER  AND  DECEMBER  2002  ELECTIONS 


Summary  of  Recommendations 

1 .  Centralize  the  operations  of  the  Department  of  Elections  into  one  facility. 

2.  Improve  poll  worker  training. 

3.  Ensure  prompt  delivery  of  generic  ballots  to  precincts  that  are  running  out. 

4.  Correct  the  imbalance  between  staffing  usage  and  budget. 

5.  Ensure  the  secrecy  of  votes  on  absentee  ballots. 


OVERVIEW 

The  San  Francisco  Department  of  Elections  must: 

".  .  .  conduct  all  public  federal,  state,  district  and  municipal  elections 
in  the  City  and  County  ....  [This  includes]  voter  registration;  the 
nomination  and  filing  process  for  candidates  to  City  and  County  offices; 
the  preparation  and  distribution  of  voter  information  materials;  ballots, 
precinct  operations  and  vote  count;  the  prevention  of  fraud  in  such 
elections;  and  the  recount  of  ballots  in  cases  of  challenge  or  fraud."  (San 
Francisco  Charter,  sec.  13.104.) 

After  the  most  comprehensive  Civil  Grand  Jury  observation  of  a  San  Francisco 
election  known,  in  terms  of  precincts  visited  and  functions  observed,  the  Grand  Jury 
found  that,  overall,  the  Department  of  Elections  (DOE)  did  a  competent  and  effective  job 
in  the  November  and  December  2002  elections.  The  widely  noted  previous  difficulties 
with  security  and  ordering  far  too  many  ballots  had  been  addressed  and  the  post-election 
processing  of  ballots  and  canvassing  of  votes  was  efficient  and  professionally  handled. 
The  Grand  Jury  concluded,  nonetheless,  that  DOE  operations  should  be  modified  in 
several  respects  in  order  to  improve  efficiency,  enhance  the  transparency  or  visibility  of 
the  election  process  for  observers,  and  ensure  the  guarantee  of  a  secret  ballot  for  every 
voter.1 


'  Several  additional  aspects  of  DOE's  conduct  of  the  November  and  December  2002  elections  were  of 
concern  to  the  Grand  Jury.  Although  no  specific  recommendations  are  made  with  respect  to  the  following, 
the  Grand  Jury  calls  them  to  the  attention  of  DOE. 

•  In  the  November  2002  election,  the  Eagle  optical  scanner  frequently  rejected  the  third  of  the  four 
ballot  cards  when  inserted  face  up,  top  first.  Until  alerted  to  reinsert  the  card  in  a  different  orientation, 
precinct  workers  spoiled  the  ballots  and  gave  the  voter  a  new  set  of  ballot  cards,  a  proper  response,  but 
unnecessary  and  time-consuming.  As  of  December  2002,  ES&S,  the  company  that  supplies  the  Eagle 
scanner,  had  no  explanation  for  the  problem. 

•  The  ballot  cards  required  by  the  Eagles  scanner  are  large  and  cumbersome.  One  box  of  200  ballot 
cards  weighs  22  pounds.  In  November  2002,  when  the  ballot  consisted  of  four  cards,  one  initial  set  of 
ballots  for  a  precinct  weighed  88  pounds.  The  weight  was  a  problem  for  some  poll  workers  and  even 


To  achieve  these  goals,  the  Grand  Jury  recommends  that  DOE: 

1 .  Centralize  election  processing  at  a  single  location. 

2.  Improve  the  training  of  poll  workers. 

3.  Provide  for  prompt  delivery  of  generic  ballots  to  polling  places  for  use  when 
needed  until  precinct  specific  ballots  can  be  delivered. 

4.  Create  an  organizational  structure  that  will  permit  DOE  to  operate  within  budget 
from  year  to  year  and  still  meet  the  fluctuations  in  staff  needs  that  increase 
significantly  during  election  times  and  decrease  between  elections. 

5.  Ensure  the  secrecy  of  absentee  ballots  by  use  of  blank  inner  envelopes. 

BACKGROUND 

Running  an  election  in  the  City  and  County  of  San  Francisco  requires  staffing  of 
more  than  600  voting  places  (611  in  the  November  5,  2002,  election).  Sites  must  be 
located,  precinct  workers  recruited  and  trained  for  each  precinct.  Voter  information 
pamphlets  and  sample  ballots  must  be  prepared  and  distributed.    In  advance  of  the 
election,  voting  machines  must  be  tested,  and  deputy  sheriffs  must  be  assigned  and 
coordinated  to  pick  up  voted  ballots  for  transport  to  the  holding  facility  after  the  polls 
close.  Ballots  and  equipment  must  be  transported  to  each  site.  Poll  workers  must  arrive 
before  8:00  am.  to  set  up  the  polling  place,  register  voters  as  they  arrive,  supply  voters 
with  ballots,  and  assist  as  necessary.  They  must  post  and  update  hourly  a  list  of  voters 
registered  in  the  precinct  who  have  voted.  Once  the  polls  close  at  8:00  p.m.,  poll  workers 
must  remove  the  memory  pack  from  the  Eagle  scanner  for  pick  up  and  transport  to  an  up- 
link facility  by  a  Parking  and  Traffic  officer.  Voted  ballots  must  be  removed  from  the 
Eagle  scanners  and  readied  for  transport  to  a  holding  facility.  Poll  workers  must  also 
reconcile  the  number  of  unused  ballots  remaining  with  the  number  delivered  to  the 
precinct  and  the  number  used,  after  which  they  must  take  down  the  voting  booths  and 
ready  the  equipment  for  later  pick  up. 

Provisional  ballots'  and  those  absentee  ballots  that  have  been  dropped  off  at  a 
polling  place  must  be  delivered  to  the  DOE  offices  in  City  Hall.  Workers  at  the  DOE 
officers  must  tabulate  ballots,  adjudicate  provisional  and  challenged  ballots,  validate, 
open  and  record  votes  in  absentee  ballots,  and  finally  canvass  and  certify  the  election. 

Between  elections  DOE  must  maintain  voter  rolls  that  are  as  current  as  possible. 


for  the  deputy  sheriffs  who  sometimes  had  to  use  hand  trucks  to  carry  all  of  the  voted  ballots  from  the 
precincts  after  the  polls  closed.  For  this  and  other  reasons,  the  CGJ  suggests  that  DOE  reconsider  its 
use  of  the  Eagle  scanning  equipment. 

•      Signage  was  inadequate  at  locations  in  which  two  precincts  voted.  Many  voters  stood  in  long 
lines  at  one  poll  workers'  table  waiting  to  receive  a  ballot,  only  to  find  that  his  or  her  precinct  was 
served  by  a  different  table  in  the  same  room. 
2  As  discussed  in  greater  detail  below,  provisional  ballots  are  used  when  a  voter  claims  to  be  properly 
registered,  but  his  or  her  "qualification  or  entitlement  to  vote  cannot  be  immediately  established  upon 
examination  of  the  index  of  registration  for  the  precinct[.]"  (Cal.  Elections  Code,  sec.  14310(a).) 


INVESTIGATIVE  SCOPE  AND  PROCESS 

Members  of  the  2002-2003  Civil  Grand  Jury  began  their  observation  of  the 
November  2002  election  well  before  Election  Day.  They  attended  poll  worker  training 
sessions  and  familiarized  themselves  with  operations  in  the  City  Hall  offices  of  DOE  and 
at  Pier  29  to  which  voted  ballots  were  taken  for  temporary  storage  after  the  close  of  polls. 

On  Election  Day,  November  5,  2002,  members  of  the  Grand  Jury  observed  100 
precincts  out  of  61 1  (16.37%)  in  San  Francisco,  in  108  separate  visits.  On  the  night  of 
November  5,  2002,  members  of  the  Grand  Jury  accompanied  deputy  sheriffs,  observing 
procedures  during  voting  and  after  the  polls  closed.  They  observed  the  closing  of  polling 
places,  verification  of  the  vote  count,  and  the  collection  of  ballots.  They  also  observed 
the  collection  and  handling  of  ballots  all  night  at  Pier  29.  Members  of  the  Grand  Jury 
also  observed  operations  in  26  of  128  (20.3%)  of  the  precincts  in  which  run  off  elections 
were  conducted  on  December  10,  2002. 

Following  Election  Day,  members  of  the  Grand  Jury  observed  the  transfer  of 
voted  ballots  from  Pier  29  to  Brooks  Hall  and  City  Hall.  For  eleven  consecutive  days 
afterward,  members  of  the  Grand  Jury  observed  ballot  processing  at  City  Hall,  including 
adjudication  of  several  thousand  provisional  votes,  the  remaking  of  damaged  ballot  cards, 
and  the  adjudication  of  attempted  absentee  ballots.  Concurrently,  members  of  the  Grand 
Jury  observed  the  canvassing  operations  at  Brooks  Hall. 

Seven  employees  (officials  and  staff)  of  DOE  were  interviewed  over  the 
December  2002-January  2003  period.  In  addition,  the  Grand  Jury  reviewed  the  relevant 
sections  of  the  California  Elections  Code  and  relevant  portions  of  governing  City  laws, 
DOE's  training  materials,  and  a  September  2002  report  by  Strategica,  which  had 
undertaken  a  comprehensive  study  of  DOE  for  the  Elections  Commission. 

FACTS,  FINDINGS,  AND  RECOMMENDATIONS 
1.    CENTRALIZE  DOE  OPERATIONS 

FACTS 

•     Currently,  DOE  operates  in  and  from  six  different  facilities  during  an  election  period: 

a.    City  Hall 

•  Administration 

•  Voter  services,  including  maintenance  of  voter  files 

•  Campaign  services 

•  Phone  bank 
Recruiting  of  temporary  employee  poll  workers 
Procurement  of  polling  places 
Staging  and  handling  of  absentee  ballots 


b.    Brooks  Hall 


Absentee  voter  packet  assembly 


• 


•  Ballot  canvassing 

•  Temporary  storage  of  voted  ballots 

c.  Pier  29 

•  Receipt  of  voted  ballots,  signed  rosters,  and  all  other  materials  after  polls 
close 

•  Storage  of  some  supplies 

•  Note:  DOE  must  vacate  Pier  29  by  Spring  2004 

d.  Cor-o-Van  Storage  (a  private  storage  facility  in  San  Francisco) 

•  Storage  of  Eagle  voting  machines,  booths,  tables,  etc. 

•  Logic  and  accuracy  testing  of  Eagle  machines3 

e.  240  Van  Ness  Avenue 

•  Pick  up  of  ballots  before  Election  Day  by  Inspectors 

•  Assembly  of  rosters,  ballots,  and  supplies  to  be  picked  up  by  inspectors 

•  Storage  of  extra  ballots4 

•  Note:   This  facility  has  been  condemned  by  the  City  for  unsafe  wiring 

f.  Simba  (a  private  storage  company  in  Alameda  County) 

•  Storage  of  voted,  canceled,  or  spoiled  ballots  and  certain  other  matters  (22 
months  post  election  for  any  election  that  includes  federal  offices;  six  months 
for  all  others.  California  Election  Code,  sees.  17301-17302.) 

City  law  mandates  that  a  deputy  sheriff  be  present  every  time  voted  ballots  are  moved 
or  handled  until  an  election  is  certified.  (San  Francisco  Charter,  sec.  13.104.5.) 
Therefore,  when  ballots  are  moved  from  Pier  29  to  Brooks  Hall  and  City  Hall,  as 
necessarily  happens  the  morning  after  Election  Day,  a  deputy  sheriff  convoy  must 
transfer  them.  This  law  was  not  complied  with  on  all  occasions  on  which  ballots 
were  moved  during  the  November  2002  election  process.5 

When  a  worker  in  one  location  is  needed  at  another,  the  worker  is  out  of  service  while 
traveling,  thus  delaying  the  election  process  while  the  worker  is  in  transit. 


This  testing  occurs  in  aisles  of  the  non-secured  storage  facility. 

The  cost  of  bringing  it  up  to  code  has  been  estimated  in  excess  of  $130,000. 
5  A  typical  journey  of  an  absentee  ballot  arriving  at  City  Hall  might  be  as  follows:  ( 1 )  it  arrives  with 
hundreds  of  other  ballots  from  the  U.S.  Postal  Service;  (2)  it  is  taken  into  one  room  in  the  basement  and 
sorted  by  precinct,  counted,  the  envelope  examined  for  compliance  with  the  election  law,  the  envelope 
opened,  and  the  ballot  extracted  from  the  envelope;  (3)  it  is  taken  into  another  room  in  the  DOE  offices  for 
automated  counting  by  employees  of  ES&S,  the  company  that  makes  the  Eagle  optical  scanners;  (4)  if 
rejected  by  the  Eagle  scanner  due  to  improper  or  unreadable  marks,  the  ballot  is  taken  to  Room  081  where 
it  is  remade,  that  is,  a  duplicate  ballot  is  made  by  DOE  employees  so  as  to  reflect  the  voter's  original  intent 
if  that  is  discernible;  (5)  if  remade,  the  new  ballot  is  taken  back  to  the  automated  counting  room  and 
scanned  by  the  machine.  Provisional  ballots  could  make  the  same  number  of  journeys  within  the  basement 
of  City  Hall,  each  requiring  a  Sheriff  escort  and  creating  a  period  in  which  the  process  may  not  be  visible  to 
observers. 


Observers,  some  representing  campaigns,  others  simply  interested  citizens,  watch  the 
election  processes  in  San  Francisco.  They  are  unable  to  observe  the  entire  election 
process  because  DOE  operations  are  scattered  throughout  the  City.  Even  within  City 
Hall,  DOE  operations  are  scattered  among  several  rooms  and  cannot  be  efficiently 
observed. 

Strategica,  an  outside  consultant,  conducted  an  audit  of  the  operations  and  structure  of 

DOE  and  made  the  following  recommendations: 

o     Close  and/or  vacate  240  Van  Ness  Avenue,  Pier  29,  Cor-o-Van  Storage,  and 

Brooks  Hall. 

o     Retain,  but  modify,  DOE  usage  of  City  Hall  (to  limit  the  use  to  campaign 

and  candidate  service  and  early  voting),  and  Simba  Storage  (until  comparable 

space  can  be  located  in  the  City  or  on  the  Peninsula). 

o     Open  an  Elections  Operations  Center,  possibly  at  945  Bryant  Street, 

identified  in  the  report  as  the  most  promising  site  located  so  far  by  the  City's 

Real  Estate  Management  office.  This  location  would  accommodate  election 

administration,  including  voter  services,  recruiting  and  outreach,  warehousing 

supplies  and  voting  machines,  processing  and  provide  staging  areas  to  handle 

ballots,  supplies,  and  voting  equipment. 

(Strategica,  "Organizational  and  Facilities  Review,  City  and  County  of  San  Francisco 

Department  of  Elections,"  September  30,  2002.) 


FINDINGS 

1 .  Spreading  election  operations  over  six  main  facilities  is  both  undesirable  and 
inefficient.  Ballots  are  handled  and  moved  more  often  than  necessary. 

2.  Failure  to  centralize  DOE  election  processing  reduces  the  transparency  of  the 
processing  by  making  it  difficult  or  impossible  for  citizens  to  observe  all  aspects  of 
the  post-balloting  procedure,  which  they  have  the  right  to  do. 

3.  Consolidation  of  DOE  operations  into  a  single  facility  would  reduce  the  costs  of 
Sheriff-provided  security,  ballot  transportation,  facilities  management,  and  the 
expense  of  temporary  employees,  would  eliminate  the  need  to  renovate  240  Van  Ness 
Avenue,  and  would  largely  satisfy  the  need  created  by  the  ejection  from  Pier  29. 

4.  The  findings  in  the  September  30,  2002  Strategica  report  are  well  founded. 


RECOMMENDATION 

1 .    The  City  should  identify  and  secure  a  single  site  for  consolidation  of  DOE  operations. 

REQUIRED  RESPONSES 

Department  of  Elections  -  60  days  Board  of  Supervisors  -  90  days 

Elections  Commission  -  60  days  Office  of  Real  Estate  Division  -  60  days 

Office  of  the  Mayor  -  60  days 
City  Administrator  -  60  days 


2.    IMPROVE  TRAINING  OF  POLL  WORKERS 

FACTS 

•  Members  of  the  Grand  Jury  observed  a  wide  variance  among  procedures  followed  at 
the  polling  places  visited  on  November  5,  2002.  Three  such  procedures  were  the 
handling  of  provisional  voters,  the  use  of  secrecy  sleeves,  and  the  handling  of  voted 
ballot  cards. 

•  Many  precincts  were  well  run  by  efficient,  knowledgeable,  and  courteous  officials. 
In  others,  however,  officials  were  unaware  of  basic  procedures,  among  them: 

o     Knowing  when,  and  when  not,  to  use  a  provisional  ballot. 

o     Obtaining  the  voter's  identification  for  use  of  a  provisional  ballot. 

o     Updating  the  voter  index  hourly 

o    Closing  procedures,  including  running  tallies  of  the  contest  with  the  Eagle 

onboard  computers,  posting  the  tape  at  the  polling  place,  proper  use  of  seals  and 
bags  for  return  of  supplies  and  ballots,  and  filling  out  the  final  tally  form  (Ballot 
Card  Statement)  supplied  by  DOE. 

•  In  some  precincts,  officials  -  including  some  inspectors  -  were  absent  for  as  long  as 
two  hours. 

•  California  Elections  Code  specifies  that  the  voter  is  to  hand  his  or  her  voted  ballot  to 
a  poll  worker  who  must  then  remove  the  numbered  stubs  from  the  cards  and  return 
the  stubs  to  the  voter,  after  which  the  worker  is  to  deposit  the  ballot  into  the  ballot 
box  (or,  presumably,  the  Eagle  optical  scanner)  in  the  presence  of  the  voter.  (Cal. 
Elections  Code,  sec.  14293.)  In  a  majority  of  precincts  observed,  the  voter  inserted 
the  ballot  cards  into  the  Eagle  scanner.  In  some  a  poll  worker  did  so.  In  others,  both 
procedures  were  observed. 

•  For  the  November  5,  2002,  election,  DOE  offered  121  classes  for  five  different 
categories  of  Election  Day  workers:  new  clerks,  experienced  clerks,  new  inspectors, 
experienced  inspectors,  and  high  school  students.  These  classes  were  offered  from 
October  3  through  November  3,  2002,  and  were  taught  by  15  different  trainers. 
Twelve  classes  were  held  on  November  2,  2002,  for  both  experienced  and  new  field 
election  deputies  (FEDs).6 

•  Members  of  the  Grand  Jury  attended  two  training  sessions  for  functions  to  be 
performed  on  Election  Day  by  workers  with  different  levels  of  experience.  The 
quality  of  training  differed  markedly.  One  trainer  simply  invited  questions  of  the 
participants.  The  other  appeared  to  follow  a  specific  lesson  plan. 


6  FEDs  supervise  polling  places  during  Election  Day  until  5:00  p.m.  They  visit  the  polling  places  in  their 
assigned  areas  to  inspect  them,  resolve  problems,  and  deliver  additional  supplies  or  ballots  when  needed. 


In  the  training  sessions  observed  by  members  of  the  Grand  Jury,  poll  workers  were 
encouraged  to  "think  pink"  when  in  doubt  as  to  how  to  handle  a  voter  whose  name 
did  not  appear  on  the  precinct  roster —  that  is,  to  permit  the  voter  to  cast  a  provisional 
ballot.  Provisional  ballots  are  placed  in  a  pink  envelope  and  require  special  handling 
by  DOE  after  Election  Day.  The  only  clear  message  to  the  poll  workers  in  one 
session  was  that  it  is  better  to  permit  a  person  to  vote  provisionally  than  to  make  the 
voter  uncomfortable  by  advising  him  or  her  to  try  to  get  to  the  voter's  proper  polling 
place.7 

In  the  November  2002  election,  10,324  provisional  ballots  (4.6%  of  all  225,102 
ballots)  were  cast.  Provisional  ballots  are  placed  in  a  pink  envelope  that  must  be 
signed  by  the  voter.  In  addition  to  use  by  voters  who  claim  to  be  properly  registered 
in  the  precinct  but  whose  names  do  not  appear  on  the  index  of  voters  for  the  precinct, 
provisional  ballots  may  be  used  by  "fail  safe"  voters,  those  who  have  moved  within 
the  same  county,  but  who  have  not  yet  registered  to  vote  at  their  new  address.  (Cal. 
Elections  Code,  sec.  1431 1(a).)  In  the  latter  circumstance,  the  voter  may  vote  at  the 
voter's  new  precinct  upon  showing  proper  current  proof  of  address. 

Provisional  ballots  require  individual  adjudication  in  which  a  DOE  employee 
compares  the  signature  on  the  pink  envelope  to  the  voter's  signature  on  file,  uses  a 
computer  to  attempt  to  identify  the  voter,  determines  whether  and  where  the  voter  is 
registered,  and  determines  which  ballot  type  the  voter  should  have  used  according  to 
the  voter's  current  residential  address.  The  computer  system  then  decides  whether 
the  ballot  type  used  and  that  which  the  voter  should  have  used  are  sufficiently  similar 
to  permit  the  ballot  to  be  counted.  If  the  ballot  type  is  not  sufficiently  similar  or 
included  more  contests  than  the  voter's  correct  ballot  type  would  have  offered,  the 
ballot  is  not  counted.  Provisional  ballots  also  are  not  counted  if  the  identity  of  the 
voter  cannot  be  determined,  if  the  pink  envelope  is  not  signed,  if  the  envelope  is  not 
sealed,  if  no  residential  address  is  provided,  or  if  correct  identification  was  not 
offered  when  required. 

Of  10,324  provisional  ballots  cast  in  November  2002,  6,136  were  eventually 
accepted,  while  4,188  were  challenged  and  were  not  counted.  Of  the  rejected 
provisional  ballots,  the  single  largest  cause  for  rejection  was  that  the  voter  used  the 
wrong  ballot  type  (1,247  or  29.53%),  with  improper  use  of  the  "fail-sale"  provision  as 
the  next  largest  cause  of  rejection  (1,056  or  25.3%). 

DOE  personnel  recognize  that  improved  training  of  poll  workers  is  needed  to  speed 
the  post-election  processing  of  the  canvass  and  certification  process,  minimize  the  use 
of  improper  provisional  ballots,  and  reduce  voter  disenfranchisement. 


Forty-one  different  ballot  types  were  used  in  San  Francisco  for  the  November  2002  election,  owing  to  the 
various  boundaries  and  intersections  of  Congressional  district,  county  supervisorial  districts,  state  assembly 
districts,  and  state  senate  districts.  As  explained  elsewhere  in  this  section,  a  vote  cast  provisionally  using 
the  wrong  ballot  type  might  not  be  counted. 


• 


• 


The  need  for  improved  training  has  been  noted  in  Civil  Grand  Jury  reports  issued  in 
1998,  2001,  and  2002. 

In  developing  the  training  to  be  offered  to  poll  workers,  DOE  has  not  consulted  all 
DOE  divisions  that  are  affected  by  poll  worker  mistakes.  In  particular,  the  divisions 
that  do  the  most  work  in  the  days  after  an  election  have  not  been  invited  to  contribute 
content  that  might  streamline  the  post-election  process. 

Voters  may  not  show  a  marked  ballot  to  anyone  in  such  a  way  as  to  reveal  its  content, 
and  election  workers  must  take  care  not  to  disclose  the  content.  (Cal.  Elections  Code, 
sees.  14277,  14291. )8  To  that  end,  blue  "secrecy  sleeves"  were  provided  to  each 
polling  place  to  help  voters  maintain  the  secrecy  of  their  voted  ballots.  In  the 
majority  of  the  precincts  observed  by  members  of  the  Grand  Jury,  secrecy  sleeves 
were  not  being  used  and  many  voted  ballot  cards  were  reasonably  visible  to  observers 
(owing  in  large  measure  to  the  size  of  the  ballots  and  the  heavy  marks  required).  In 
some  precincts,  the  secrecy  sleeves  had  not  been  unpacked  from  the  bag  of  supplies 
furnished  for  the  precinct;  in  some  the  sleeves  were  unpacked,  but  were  not  given  to 
voters  unless  requested;  in  some  the  sleeves  were  automatically  given  with  the  set  of 
ballot  cards. 

Poll  workers  were  paid  $87  for  working  on  election  days  in  2002. 9  They  were  given 
an  additional  $25  to  attend  a  two-hour  training  session.  Only  inspectors  and  new 
clerks  may  be  required  to  attend  training. 


FINDINGS 

1 .  The  training  given  poll  workers  has  a  direct  impact,  positive  or  negative,  on  the 
processing,  canvassing,  and  certification  of  an  election  during  the  several  days  after 
an  election  prior  to  certification. 

2.  One  negative  impact  of  inadequate  training  is  in  the  default  to  use  of  provisional 
ballots  rather  than  assisting  voters  in  identifying  their  correct  precinct  and  its  location. 
The  number  of  provisional  ballots  cast  creates  a  logjam  of  thousands  of  unnecessary 
provisional  ballots  that  must  be  individually  adjudicated  and  heightens  the  possibility 
of  accidental  voter  disenfranchisement. 


• 


8  Cal.  Elections  Code,  section  14291 :  "After  the  ballot  is  marked,  a  voter  shall  not  show  it  to  any  person  in 
such  a  way  as  to  reveal  its  contents."  (Italics  added.)  Section  14277  provides  that  "the  voter  shall  hand  the 
.  .  .  envelope  containing  that  ballot  to  a  precinct  board  members,  who  shall  remove  the  ballot  stub,  hand  it 
to  the  voter,  and  deposit  the  ballot  in  the  ballot  container  [now  presumably  the  Eagle  optical  scanner]."  If 
the  ballot  is  to  be  transferred  from  the  envelope  to  the  ballot  container,  care  shall  be  taken  not  to  disclose 
the  markings  of  the  voter  on  the  ballot."  (Italics  added.) 

9  The  $87  payment  is  compensation  for  a  work  day  that,  in  many  cases,  exceeds  14  hours.  Based  only  on 
14  hours,  this  amounts  to  payment  of  roughly  $6.21  per  hour.  The  California  minimum  wage  currently  is 
$6.75  per  hour.  Inadequate  compensation  may  be  one  reason  DOE  finds  it  difficult  to  recruit  and  retain 
competent  poll  workers. 


The  wide  variety  of  poll  worker  conduct  observed  by  members  of  the  Grand  Jury,  as 
in  the  disparate  treatment  of  secrecy  sleeves  and  voted  ballots  prior  to  insertion  into 
the  Eagle  scanner,  and  the  use  of  provisional  ballots,  reflects  inadequate  training  and 
a  lack  of  understanding  on  the  part  of  poll  workers  as  to  what  the  proper  procedures 
are. 

This  lack  of  understanding  leads  to  otherwise  avoidable  delay  in  certifying  an 
election  and  causes  extra  work  for  DOE  personnel  in  the  days  following  the  election. 

Poll  workers  lack  adequate  incentive  to  attend  training  sessions.  Workers  who 
already  have  a  promise  of  $87  may  value  the  prospect  of  an  additional  $25  as  less 
valuable  and  thus  less  enticing  than  a  promise  of  $1 12  for  the  entire  election. 


RECOMMENDATIONS 

2a.  Training  should  be  improved  with  the  goal  of  minimizing  the  load  on  DOE 

personnel  in  processing  provisional  ballots  and  eliminating  accidental 

disenfranchisement  of  voters. 
2b.  DOE  should  invite  all  divisions  to  participate  in  the  design  of  training  programs  to 

ensure  that  training  of  poll  workers  will  be  adequate  to  minimize  post-election 

inefficiencies  and  problems  resulting  from  poll  worker  error. 
2c.  Prospective  poll  workers  should  be  informed  that  their  compensation,  including 

training,  will  be  $1 12,  from  which  $25  will  be  deducted  for  missing  the  training 

session. 

REQUIRED  RESPONSES 

Department  of  Elections  -  60  days 
Elections  Commission  -  60  days 


ENSURE  PROMPT  DELIVERY  OF  GENERIC  BALLOTS  TO  ANY 
PRECINCT  AWATING  ADDITIONAL  BALLOTS 

FACTS 

In  the  November  2002  election,  some  precincts  ran  out  of  ballots  before  closing  time, 
and  of  those,  one  was  not  be  resupplied  before  the  polls  closed.  (That  precinct 
reported  being  "low"  on  ballots,  but  never  out  of  them.) 

In  November  2002,  41  different  ballot  types  were  used  in  San  Francisco. 

In  addition  to  the  ballots  prepared  for  use  in  precinct  polling  places,  generic  ballots 
are  ordered  for  use  at  City  Hall  and  for  emergency  purposes.  Generic  ballots  do  not 
include  the  pre-printed  precinct  numbers,  and  are  thus  usable  for  any  precinct  using 
that  same  ballot  type. 


• 


• 


• 


Precinct  workers  are  instructed  to  call  into  DOE  on  Election  Day  to  report  problems 
such  as  an  imminent  shortage  of  ballots. 

In  November  elections,  after  5:00  p.m.,  FEDs  are  no  longer  available  to  resupply 
precincts  with  ballots. 

The  greatest  need  for  additional  ballots  arises  in  the  final  hours  of  an  election,  when 
the  deputy  sheriff  responsible  for  picking  up  voted  ballots  from  the  precinct  at  the 
close  of  voting  is  available.1 


FINDINGS 

The  possibility  that  a  precinct  might  run  out  of  ballots  after  5:00  p.m.  could  be 
avoided  if  the  responsible  deputy  sheriff  carried  a  supply  of  extra  ballots  for  prompt 
delivery  to  the  precinct. 

It  would  be  impractical  and  expensive  to  provide  each  deputy  with  a  supply  of 
precinct-specific  ballots  for  each  precinct  in  his  or  her  assigned  area,  therefore,  each 
deputy  could  carry  a  supply  of  generic  ballots  for  possible  use  at  any  precinct  using 
that  ballot  type. 


RECOMMENDATION 

3.    DOE  should  provide  each  deputy  sheriff  assigned  to  Election  Day  precinct  closing 
duties  with  a  supply  of  generic  ballots  for  delivery  to  precincts  in  his  or  her  assigned 
area  after  5:00  p.m.  pending  receipt  of  precinct-specific  ballots  from  DOE. 

REQUIRED  RESPONSES 

Department  of  Elections  -  60  days 
Elections  Commission  -  60  days 
Sheriff-  60  days 


4.  CORRECT  IMBALANCE  BETWEEN  STAFFING  USAGE  AND  BUDGET 

FACTS 

•     As  of  early  December  2002,  DOE  had  only  1 1  full-time  employee  positions  filled  out 
of  24.75  budgeted  (44%). 


10  The  Grand  Jury  notes  the  high  level  of  knowledge,  professionalism,  and  efficiency  of  San  Francisco 
deputy  sheriffs  and  of  the  officers  of  the  Department  of  Parking  and  Traffic  in  executing  their  duties  at  and 
after  the  closing  of  the  polls.  Deputy  sheriffs,  in  particular  were  very  helpful  in  some  precincts  at  which  the 
inspector  did  not  know  the  procedure  for  counting  and  reconciling  ballot  totals.  The  deputies  (who  oversee 
the  sealing  of  the  ballots  and  collect  the  supplies)  and  the  Parking  and  Traffic  officers  (who  collect  the 
Eagle  computer  memory  packs  and  deliver  them  to  uplink  centers  around  the  City)  did  an  outstanding  job 
in  both  the  November  2002  general  election  and  the  December  2002  run-off  election. 
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In  a  March  2002  report,  the  Budget  Analyst  of  the  Board  of  Supervisors  stated  that 
DOE  had  spent  38  percent  ($534,144)  less  on  permanent  positions  than  had  been 
budgeted  ($1,404,144),  but  had  overspent  on  temporary  salaries  by  239  percent 
(estimated  expenditure  of  $3,050,  278  in  fiscal  year  2001-2002,  compared  to  the 
$900,000  originally  budgeted). 

DOE  staffing  has  been  largely  seasonal  because  elections  are  held  in  March, 
November,  and,  if  necessary,  in  December.  DOE  hires  approximately  125  temporary 
employees  for  several  weeks  prior  to  an  election  and  for  two  to  three  weeks 
thereafter. 

Necessary  work  of  DOE  continues  throughout  the  year.  This  work  includes 
maintenance  of  voter  rolls  (identified  as  a  problem  in  Civil  Grand  Jury  Reports  for 
1997-1998,  2000-2001,  and  2001-2002),  preparation  of  Voter  Information  Pamphlets, 
campaign  services,  approval  of  voter  registration  drives,  processing  of  petitions,  voter 
outreach,  and  other  duties. 


FINDINGS 

1 .    An  efficient  and  cost-effective  organization  structure  for  DOE  does  not  currently 
exist.  Temporary  staff  is  overused  and  performs  duties  that  would  be  performed  more 
efficiently  by  permanent  employees. 

2     DOE  is  understaffed  in  permanent  positions  for  which  there  is  an  existing  budget, 
which  in  turn  causes  over-expenditure  for  overtime  and  temporary  positions. 

3.  Creating  an  optimal  organizational  structure  and  hiring  to  fill  positions  within  it 
would  increase  efficiency  in  between-election  work  that  DOE  is  mandated  by  law  to 
perform. 

RECOMMENDATION 

4.  DOE  should  identify  the  amount  and  types  of  work  that  should  be  performed  by 
permanent  employees,  hire  additional  permanent  employees  to  fill  those  positions, 
and  eliminate  the  imbalance  between  understaffing  for  budgeted  permanent  positions 
and  overspending  for  temporary  employees. 

REQUIRED  RESPONSES 

Department  of  Elections  -  60  days 

Elections  Commission  -  60  days 

Department  of  Human  Resources  -  60  days 

Controller  -  60  days 

City  Administrator  -  60  days 

Mayor  of  San  Francisco  -  60  days 

Board  of  Supervisors  -  90  days 
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5.    ENSURE  SECRECY  OF  ABSENTEE  BALLOTS 

FACTS 

•  In  the  November  2002  election,  65,457  absentee  ballots  (29%  of  all  ballots)  were 
cast. 

•  The  percentage  of  absentee  ballots  increases  in  each  election. 


• 


• 


In  San  Francisco,  an  absentee  ballot  is  placed  directly  into  the  return  envelope,  which 
the  absentee  voter  must  sign.  The  envelope  also  has  a  label  with  the  voter's  name  and 
address  printed  on  it. 

Upon  receipt  at  DOE,  the  signature  on  the  absentee  ballot  envelope  is  compared  to 
the  voter's  signature  on  file  (Cal.  Elections  Code,  sec.  3019),  and  the  voter  is  noted 
on  the  computerized  database  as  having  voted.  Properly  submitted  ballots  are  then 
sorted  by  precinct.1 

Bins  of  sorted  absentee  ballots  are  then  opened  by  a  worker  who  slides  the  top  of  the 
envelope  through  a  slicing  machine  and  then  extracts  the  ballot  from  the  envelope  and 
stacks  them.  The  envelopes  are  retained  and  later  counted  as  a  double-check  on  the 
number  received  and  counted.  Ballots  are  eventually  delivered  to  automated  scanning 
machines  in  the  DOE  offices. 


FINDINGS 

1 .  The  secrecy  of  an  absentee  vote  is  compromised  when  a  DOE  worker  simultaneously 

handles  both  the  envelope  on  which  the  voter's  identity  is  revealed  and  the  voter's 
plainly  marked  ballot. 

2.  This  potential  for  violation  of  a  voter's  expectation  of  secrecy  is  heightened  in  San 
Francisco,  where  the  size  of  the  ballot  cards  makes  the  clear  marking  of  the  vote 
easily  readable. 

3.  The  current  San  Francisco  procedure  for  submission  of  absentee  ballots  does  not 
ensure  secrecy  as  mandated  by  the  Elections  Code. 

4.  Secrecy  can  be  maintained  by  the  use  of  a  blank  envelope  within  which  a  completed 
ballot  can  be  placed  before  insertion  into  the  signed,  labeled  mailing  envelope.  After 
inspection  and  approval  of  the  signature  on  the  mailing  envelope,  the  inner  envelope 
containing  the  ballot  can  be  separated  from  the  mailing  envelope  for  further 
processing. 


"  If  a  voter's  absentee  ballot  is  received  more  than  approximately  ten  days  prior  to  the  election,  the  fact 
that  the  voter  has  already  voted  will  be  noted  in  the  voter  roster  at  the  precinct  polling  place.  If  the  voter 
has  requested  an  absentee  ballot,  that  fact  also  will  be  noted  in  the  roster  and  the  voter  will  have  to 
surrender  the  absentee  ballot  before  being  allowed  to  vote,  or  will  have  to  cast  a  provisional  ballot. 
12  The  Grand  Jury  has  no  reason  to  believe,  and  does  not  suggest,  that  any  DOE  worker  has  improperly 
attempted  to  discern  a  particular  person's  vote. 
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RECOMMENDATION 

5.    DOE  should  provide  a  blank  inner  envelope  in  the  materials  supplied  to  voters  with 
an  absentee  ballot,  with  instructions  to  place  the  completed  ballot  in  the  blank 
envelope,  which  should  then  be  inserted  in  the  outer,  signed  envelope. 

REQUIRED  RESPONSES 

Department  of  Elections  -  60  days 
Elections  Commission  -  60  days 
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A  Report  of  the  2002-2003  Civil  Grand  Jury 
For  the  City  and  County  of  San  Francisco 


TOLERATING  TRUANCY  -  INVITING  FAILURE: 

THE  SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT 
FAILS  TO  ENFORCE  SCHOOL  ATTENDANCE 


Released  June  2003 


Reports  of  the  Civil  Grand  Jury  do  not  identify  the  individuals  interviewed,  pursuant  to  California 
Penal  Code  sec.  929.  The  California  Legislature  intended  this  provision  to  encourage  full  candor 
and  cooperation  by  City  and  County  personnel. 

Parties  identified  in  the  report  must  respond  to  the  Presiding  Judge  of  the  Superior  Court  within 
the  number  of  days  specified,  with  a  copy  sent  to  the  Board  of  Supervisors.  As  to  each  finding  of 
the  Grand  Jury,  the  response  must  either  (1)  agree  with  the  finding,  or  (2)  disagree  with  it,  wholly 
or  partially,  and  explain  why.  Further,  as  to  each  recommendation  made  by  the  Grand  Jury,  the 
responding  party  must  report  either  (1)  that  the  recommendation  has  been  implemented,  with  a 
summary  explanation  of  how  it  was;  (2)  the  recommendation  has  not  been  implemented,  but  will 
be  implemented  in  the  future,  with  a  timeframe  for  implementation;  (3)  the  recommendation 
requires  further  analysis,  with  an  explanation  of  the  scope  of  that  analysis  and  a  timeframe  for  the 
officer  or  agency  head  to  be  prepared  to  discuss  it  (less  than  six  months  from  the  release  of  this 
Report);  or  (4)  the  recommendation  will  not  be  implemented  because  it  is  not  warranted  or 
reasonable,  with  an  explanation  of  why  that  is.  (Cal.  Penal  Code,  sees.  933,  933.05.) 


TOLERATING  TRUANCY-INVITING  FAILURE: 

THE  SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT  FAILS  TO 

ENFORCE  SCHOOL  ATTENDANCE 


Summary  of  Recommendations 

1 .  SFUSD  should  create  the  structure  and  policies  necessary  to  enforce  attendance 
laws. 

2.  SFUSD  should  commence  prompt  and  consistent  enforcement  of  attendance 
laws,  including  more  systematic  use  of  truancy  notices,  conferences,  and  the 
appropriate  cooperation  with  the  District  Attorney  when  necessary. 

3.  SFUSD  should  create  or  expand  truancy  prevention  programs,  including  School 
Resource  Officers  and  award  programs. 


GLOSSARY 

ADA  -  Average  Daily  Attendance 

SARB  —  School  Attendance  Review  Board 

SFUSD  -  San  Francisco  Unified  School  District 

OVERVIEW 

The  2002-2003  Grand  Jury  investigated  truancy  in  the  San  Francisco  Unified 
School  District  (SFUSD  or  District)  and  found  that,  for  the  last  25  years,  compulsory 
attendance  laws  have  not  been  promptly,  consistently,  and  adequately  enforced  in  San 
Francisco.    Currently,  of  the  approximately  18,000  high  school  students,  5,000  students 
miss  at  least  one  in  five  school  days.  A  majority  of  those  students  are  more  than  two 
grade  levels  behind  in  academic  achievement.1  Of  13,000  middle  school  students, 
approximately  1,000  miss  at  least  one  in  five  school  days.  Of  30,000  elementary 
students,  some  765  miss  one  in  five  days  of  school.  In  addition  to  the  5,000  high  school 
students  who  are  absent  each  day,  another  5,000  or  more  are  tardy  or  cut  class.    In  the 
past,  such  students  were  given  a  high  school  diploma  with  minimal  regard  to  their 
academic  achievement.  New  state  academic  requirement  will  make  it  much  more 
difficult  for  habitual  truants  to  achieve  the  reading  and  math  skills  necessary  to  earn  a 
high  school  diploma.  Unless  SFUSD  undertakes  consistent  and  rigorous  enforcement  of 
the  state  compulsory  attendance  law,  we  can  anticipate  that  the  number  students  who 
receive  a  high  school  diploma  in  San  Francisco  will  decrease  markedly. 

SFUSD  has  an  obligation  to  its  students,  and  to  the  City  of  San  Francisco,  to 
enable  students  to  obtain  a  high  school  diploma  or  GED.  A  high  school  diploma  is  a  key 
to  the  future  success  of  young  adults.  Nonetheless,  instead  of  enforcing  attendance, 
SFUSD  drops  long  time  truants  from  enrollment,  thereby  denying  the  students  the 
education  they  need  to  succeed  in  life.  Failure  to  earn  a  high  school  diploma  has  been 


2,000  of  those  miss  more  than  half  the  school  days. 


shown  to  have  a  close  correlation  to  future  criminal  conduct.'  98%  of  the  inmates  in  the 
state's  prison  system  reportedly  do  not  have  a  high  school  diploma.  Keeping  at-risk 
students  in  school  and  helping  them  to  earn  their  high  school  diploma  is  cost-effective 
crime  prevention. 

The  Grand  Jury  found  that  the  SFUSD  currently  lacks  the  ability  to  enforce 
effectively  the  state  compulsory  attendance  law.  Inadequate  record  keeping  and  failure  to 
acquire  truancy  tracking  software  or  to  adapt  the  district's  present  software  to  create  the 
necessary  data  base  contribute  to  this  problem  as  does  the  district's  failure  to  grant  its 
Supervisor  of  Attendance  enforcement  authority.  The  District  does  not  initiate 
enforcement  promptly  with  the  result  that  truants  miss  many  days  of  school  before  efforts 
to  return  them  to  the  classroom  begin.  The  District  excuses  absences  for  reasons  not 
specified  in  the  compulsory  education  law.  It  does  not  make  use  of  enforcement 
programs  authorized  by  the  Education  Code,  and  does  not  have  protocols  for  engaging 
the  San  Francisco  District  Attorney  and/or  the  Probation  Officer  in  the  enforcement 
process. 

The  Grand  Jury  found  that  the  consequences  of  the  District's  failure  to  adequately 
enforce  compulsory  education  laws  fall  most  heavily  on  students  who  are  already  at  a 
socio-economic  disadvantage.  Less  than  one-third  of  high  school  students  in  some  large 
ethnic  groups  attend  school  more  than  90%  of  the  time,  as  compared  with  94%  to  96% 
attendance  rates  achieved  by  comparable  districts  that  actively  enforce  compulsory 
attendance  laws. 

As  a  result  of  its  failure  to  enforce  compulsory  attendance  and  to  comply  with 
Education  Code  guidelines  and  requirements,  SFUSD  is  foregoing  as  much  as 
$10,000,000  annually  in  state  revenues  that  are  based  on  attendance  figures,  as  well  as 
substantial  sums  that  would  be  paid  by  the  state  to  reimburse  the  district  for  enforcement 
expenses. 

The  Grand  Jury  recommends  that  the  SFUSD  appoint  a  Supervisor  of  Attendance 
with  all  of  the  duties  and  authority  specified  in  the  state  compulsory  attendance  law.  It 
should  immediately  establish  a  computerized  data-base  that  enables  it  to  identify  truants 
at  the  time  of  the  first  and  each  subsequent  truancy  and  thereby  to  promptly  commence 
enforcement  of  school  attendance.  Attendance  personnel  in  all  SFUSD  schools  should  be 
instructed  on  the  data  to  be  collected  and  transmitted  to  the  District  office.  The  District 
should  conform  truancy  notices  sent  to  parents  to  the  requirements  of  the  Education  Code 
and  send  those  notices  promptly  upon  each  identification  of  a  student  as  a  truant.  The 
District  should  create  a  non-punitive  mediation  program  under  the  auspices  of  the  District 
Attorney  or  the  Probation  Officer,  and  create  one  or  more  School  Attendance  Review 
Boards  (SARBs)  to  deal  with  intractable  truancy.    It  should  give  those  SARB  or  SARBs 
and  the  attendance  supervisor  the  authority  to  use  all  of  the  programs  available  under  the 
state  compulsory  education  laws,  including,  if  necessary,  referral  of  parents  or  guardians3 


:  Proportionally,  the  ethnicity  of  truants,  dropouts  and  non-graduating  seniors  is  approximately  the  same  as 

that  of  juvenile  delinquents  and  inmates. 

3  Unless  otherwise  specified,  all  references  to  "parent"  herein  are  to  both  parent  and  guardian. 


to  the  District  Attorney  or  Probation  Officer  if  the  parents  do  not  participate  in  truancy 
prevention  programs  and  use  their  best  efforts  to  maintain  regular  school  attendance. 

BACKGROUND 

The  California  Education  Code  imposes  on  local  school  districts  the  obligation  to 
enforce  the  state  compulsory  education  law.  That  law  mandates  that,  with  few 
exceptions,  all  children  between  the  ages  of  6  and  18  years  attend  school  full  time.  The 
law  also  provides  a  series  of  progressively  more  coercive  steps  that  may,  and  in  some 
cases  must,  be  followed  to  combat  truancy. 

A  district  Board  of  Education  must  appoint  a  lawfully  certified  supervisor  of 
attendance.  The  Board  may  prescribe  the  duties  of  the  supervisor  of  attendance,  but  those 
duties  must  include,  among  other  things,  the  duties  related  to  compulsory  full-time 
education,  truancy,  and  those  programs  required  of  attendance  supervisors  by  the 
Education  Code.  (Sec.  48240.) 

A  child  who  is  subject  to  compulsory  full-time  education  is  a  truant  if  the  child  "is 
absent  from  school  without  valid  excuse  three  full  days  in  one  school  year  or  tardy  or 
absent  for  more  than  any  30-minute  period  during  the  school  day  with  without  a  valid 
excuse  on  three  occasions  in  one  school  year,  or  any  combination  thereof."  (Sec.  48260.) 
The  truancy  must  be  reported  to  the  district's  attendance  supervisor  or  to  the 
superintendent  of  the  district,  but  districts  may  continue  to  use  the  method  of  attendance 
accounting  in  effect  under  prior  law  and  need  not  use  period-by-period  attendance 
accounting.  A  child  who  has  been  reported  as  a  truant  and  who  is  again  absent  without 
valid  excuse  for  one  or  more  days  or  tardy  on  one  or  more  days,  must  be  reported  again 
to  attendance  supervisor  or  district  superintendent.  (Sec.  48261.)  A  child  is  an  "habitual 
truant"  if  the  child  has  been  reported  as  a  truant  three  or  more  times  per  school  year  if  the 
school  district  has  made  a  conscientious  effort  to  hold  a  conference  with  a  parent  and  the 
student  after  the  required  truancy  letters  have  been  sent.  (Sec.  48262.) 4 

The  first  time  a  truancy  report  is  required,  the  student  may  be  given  a  written 
warning  by  a  peace  officer.  The  second  time  a  truancy  report  is  required  the  student  may 
be  assigned  to  after  school  or  weekend  study.  If  the  student  does  not  successfully 
complete  that  program,  the  student  must  be  classified  as  an  habitual  truant  if  a  third 
truancy  report  is  required.  The  student  may  then  be  referred  to  and  required  to  attend  an 
attendance  review  board  or  a  truancy  mediation  program.  If  no  mediation  program  has 
been  established  the  student  may  be  required  to  attend  a  comparable  program  that  the 
supervisor  of  attendance  deems  acceptable.  If  the  student  does  not  successfully  complete 
the  program,  and  a  fourth  truancy  report  is  required  in  the  same  school  year,  the  student 
comes  within  the  jurisdiction  of  the  Juvenile  Court,  which  may  adjudge  the  student  to  be 
a  ward  of  the  court.  (Sec.  48264.5.)  The  court  may  order  the  parent  to  deliver  the  student 
to  school  at  the  beginning  of  the  school  day.  (Sec.  48268.) 5 


4  Unless  otherwise  specified,  all  references  to  code  sections  are  to  the  Education  Code. 

5  The  Juvenile  Court  also  may  order  the  student  to:  perform  community  service,  pay  a  fine  not  more  than 
$100.00,  which  may  be  made  the  joint  responsibility  of  the  student  and  the  parent,  and  or  attend  a  truancy 


A  county  may  establish  a  School  Attendance  Review  Board  (SARB)  (sec.  48321), 
whose  purpose  is  to  provide  "intensive  guidance  and  coordinated  community  services.  .  . 
to  meet  the  special  needs  of  pupils  with  school  attendance  problems  or  school  behavior 
problems"  (Sec.  48320.)     A  SARB  must  include  a  parent,  a  school  district 
representative,  a  representative  of  the  probation  and  welfare  departments,  and 
representative  of  the  superintendent  of  schools,  law  enforcement,  community  based  youth 
service  centers,  school  guidance  personnel,  child  welfare  and  attendance  personnel,  and 
of  the  school  or  county  health  care  personnel.  (Sec.  48321.)  When  a  truant  has  been 
referred  to  it,  a  SARB  has  the  power  of  subpoena  to  compel  attendance  before  the  SARB 
of  the  truant,  the  truant's  parent,  the  referring  authority,  and  any  other  person  with 
information  about  the  matter. 

When  a  student  has  been  identified  as  a  truant,  the  district  must  notify  the  parent 
by  sending  a  truancy  letter,  the  content  of  which  is  specified  in  section  48260.5.  If  there 
is  no  SARB,  the  district  may  notify  the  District  Attorney  or  the  Probation  officer,  if  those 
officials  have  agreed  to  participate  in  a  truancy  mediation  program,  of  the  name  of  each 
truant  and  the  address  of  the  truant's  parent.  It  may  also  notify  those  officials  whether 
the  student  is  still  classified  as  truant  after  the  parent  has  received  notice.  The  District 
Attorney  or  Probation  Officer  may  then  give  notice  to  the  parent  that  he  or  she  is  subject 
to  prosecution  for  failure  to  compel  attendance.  The  District  Attorney  or  Probation 
Officer  may  also  request  the  parent  and  child  to  attend  a  meeting  in  the  official's  office  to 
discuss  the  possible  legal  consequences  of  the  truancy.  (Sec.  48260.6.) 

If  a  SARB  has  been  created,  an  habitual  truant  or  a  child  whose  attendance  at 
school  is  irregular  maybe  referred  to  that  board.  The  parent  is  notified  that  both  the 
student  and  the  parent  will  be  required  to  meet  with  the  board  to  consider  the  proper 
disposition  of  the  matter.  The  board  may  direct  the  student  or  the  parents  or  both  to  use 
those  community  services  that  the  board  has  determined  are  available  to  resolve  the 
problem  and  may  require  evidence  of  participation  in  that  service.  If  the  board 
determines  that  community  services  are  inadequate  or  the  student  and  parent  have  failed 
to  participate,  the  SARB  may  notify  the  District  Attorney  or  Probation  Officer,  if  they  are 
participating  in  a  truancy  mediation  program.  If  that  program  is  not  available,  the  SARB 
may  direct  the  superintendent  of  schools  to  make,  and  the  superintendent  must  then 
make,  a  request  that  a  petition  be  filed  in  the  juvenile  court  on  behalf  of  the  child.  If  no 
SARB  has  been  established,  the  district  itself  may  follow  these  steps.  (Sec.  48263.) 


INVESTIGATIVE  PROCESS 

Members  of  the  Civil  Grand  Jury  interviewed  these  parties  or  representatives  of  them: 

•  San  Francisco  Unified  School  District  personnel  (including  administrators  at  all 
levels,  teachers,  and  social  workers) 

•  Students  and  parents 

prevention  program.  In  some  cases,  the  student's  driving  privileges  may  be  suspended  or  revoked.  (Sec. 
48267.). 


•  San  Francisco  Police  Department 

•  BEACON  Centers 

•  Interagency  Action  Committee 

•  California  Department  of  Education 

•  Santa  Clara  County  District  Attorney's  Office 

•  Administrators  and  Attendance  Staff  of  Santa  Clara  County  Schools 

•  Professors  at  San  Francisco  State  University  and  City  College  of  San  Francisco 

•  Office  of  the  City  Attorney 

•  Judges  of  the  San  Francisco  Superior  Court 

•  United  Educators  of  San  Francisco 

•  Delinquency  Prevention  Commission 
Members  of  the  Civil  Grand  Jury  reviewed: 

•  SFUSD  budget 

•  SFUSD  Student  and  Parent/Guardian  Handbook 

•  SRO  Handbook 

•  California  Student  Attendance  Review  Board  Handbook 

•  All  relevant  California  statutes 

•  Santa  Clara  County  publications  (Truancy  Program,  School  Year  '98-'99 
Evaluation,'  'District  Attorney  Mediation  Program,  September  2002,'  and 
'District  Attorney  Truancy  Referral  Program,  September  2002') 

•  SFUSD  and  California  Department  of  Education  Websites 


FACTS,  FINDINGS  AND  RECOMMENDATIONS 

1.    SFUSD  DOES  NOT  HAVE  THE  STRUCTURE  AND  POLICIES 
NECESSARY  TO  ENFORCE  ATTENDANCE  LAWS 

FACTS 

•     Notwithstanding  state  law  and  Board  of  Education  policy,  both  of  which  require  the 
District  to  enforce  compulsory  attendance  laws,  SFUSD  has  not  consistently  enforced 
them  for  more  than  two  decades. 

SFUSD  schools  collect  attendance-related  data  and  are  able  to  provide  the  District 
with  all  data  necessary  for  enforcement  of  the  compulsory  attendance  law. 

Enforcement  of  compulsory  education  would  increase  state  funding  by  as  much  as 
$10,000,000  per  year  if  it  increased  average  daily  attendance  by  2,200  students.6  The 


• 


6  SFUSD  stated  that  it  could  not  estimate  the  daily  average  enrollment  or  absenteeism  because  of  software 
problems  and  fluctuations  in  enrollment  during  the  year.  The  CGJ  estimates  approximately  5,000  students 
are  absent  on  an  average  day,  approximately  92%  attendance  based  upon  available  SFUSD  attendance 
reports.  (93.75%  is  the  average  attendance  of  the  other  nine  largest  school  districts  in  California,  all  of 
which  have  some  level  of  attendance  enforcement.)  The  resulting  estimate  of  $10,000,000  in  additional 
State  funding  based  upon  SFUSD's  ability  to  reduce  daily  absenteeism  by  about  2,200  students  over  four 


California  Department  of  Education  considers  a  1%  increase  per  year  in  Average 
Daily  Attendance  (ADA)  to  be  a  feasible  goal  for  the  District.7  In  SFUSD  a  1  % 
increase  would  represent  an  additional  600  students  a  day  and  yield  an  additional 
$2,750,000  per  year  at  the  annual  rate  of  $4,580  per  student  based  on  ADA. 

•  The  California  Department  of  Education  has  found  a  correlation  between  truancy  and 
low  academic  achievement,  behavioral  problems,  class  disruption,  dropping  out  of 
school,  not  graduating,  joblessness  and  crime.  "Truancy  is  the  most  powerful 
predictor  of  juvenile  delinquent  behavior...  More  than  80%  of  all  [prison]  inmates 
were  dropouts. .  ..Only  2%  of  adults  entering  prisons  had  a  [high  school]  diploma  or 
GED."8 

•  The  reason  stated  by  past  District  administrations  for  not  enforcing  truancy  laws  has 
been  that  enforcement  criminalizes  and  harasses  members  of  specific  ethnic  groups. 

•  Less  than  half  of  the  students  in  five  of  the  eight  large  San  Francisco  high  schools 
attend  school  more  than  90%  of  the  time;  only  one-quarter  to  one-third  of  the  high 
school  students  of  some  large  ethnic  groups  attend  school  more  than  90%  of  the  time. 
Of  these  groups,  approximately  one-half  attend  school  less  than  80%  of  the  time.  In 
other  school  districts,  high  schools  with  a  higher  percentage  of  students  from  these 
groups  achieve  94  to  96  percent  average  daily  attendance  through  consistent 
attendance  enforcement. 

•  SFUSD  has  a  position  entitled  "Supervisor  of  Attendance,"  but  that  employee  is 
given  only  accounting  responsibilities.  The  District  has  appointed  no  person  with 
attendance  enforcement  duties  specified  by  law. 

•  State  law  provides  for  the  District  to  intervene  with  mediation,  a  School  Attendance 
Review  Board  hearing  or  a  court  referral  after  the  third  and  fourth  truancies. 
Instructions  sent  to  schools  by  SFUSD  Pupil  Services  requires  reporting  after  15 
consecutive  absences,  but  the  student  policy  handbook  says  to  report  after  10 
consecutive  absences. 

•  The  California  Department  of  Education  specifies  truancy  record  keeping 
requirements."  The  District  does  not  provide  school  personnel  with  uniform 

years  (about  one  percent  per  year  as  other  districts  have  done)  and  attain  a  95.5%  attendance  level 
comparable  to  school  districts  with  consistent  attendance  enforcement. 

7  Average  Daily  Attendance  (ADA)  is  the  total  of  the  number  students  in  attendance  during  each  day  of  the 
school  year  divided  by  the  number  of  school  days  (180).  This  forms  the  primary  basis  for  State  funding  of 
public  school  districts.  For  purposes  of  ADA,  a  district  is  credited  for  a  student  day  if  the  student  is 
physically  present  for  any  part  of  the  school  day.  Whether  an  absence  is  excused  or  not  and  the  extent  of 
tardiness  are  not  taken  into  account.    (Educ.  Code  sec.  48205(d).) 

8  CA  Dept.  of  Educ.  SARB  Report  1/10/03,  p.  5. 

9  Also  stated  by  current  administrative  personnel  and  Board  of  Education  members. 

10  For  example,  the  10  high  schools  in  Eastside  Union  High  School  District  in  Santa  Clara  County; 
Paramount  High  School  in  Los  Angeles  County;  SFUSD  attendance  reports  2001-2002. 

' '  SARB  handbook,  p.24. 


procedures  and  instructions  to  meet  these  requirements.  Members  of  the  Grand  Jury 
observed  different  procedures  used  in  every  school  visited.  School  personnel  knew 
the  time  tardy  children  arrived  at  school,  however  they  are  not  required  -  nor  is  there 
a  space  on  the  district  form  -  to  report  the  time  of  tardiness  to  the  district  offices. 
Personnel  believe  that  not  all  tardiness  is  sufficiently  serious  to  report  at  all.  Grand 
Jurors  observed  the  omission  of  information  and  that  little  or  none  of  this  information 
is  placed  in  student  files. 

•  SFUSD  attendance  personnel  in  the  schools  collect  the  information  necessary  to 
track,  record,  report  and  notice  truancy;  however,  they  have  been  given  either 
incorrect  or  no  instruction  as  to  what  constitutes  a  truancy,  when  a  student  becomes  a 
truant  or  habitual  truant,  or  the  legal  requirements  for  record  keeping,  truancy  notice 
to  students  and  parents,  and  reports  to  the  district. 

•  Some  schools  overlook  many  incidents  of  tardiness,  even  though  State  law  provides 
that  after  the  first  truancy  schools  are  to  report  every  additional  tardiness  for  any 
length  of  time  to  the  District  as  a  truancy.1 

•  The  existing  District  software  system  tracks  absences  and  tardiness  but  fails  to 
distinguish  first  truancy  tardiness  (of  more  than  30  minutes)  or  to  record  the  duration 
of  tardiness  or  when  a  student  becomes  a  habitual  truant.  Some  SFUSD  personnel 
who  are  experienced  with  the  District's  existing  computerized  information  system 
estimate  that  adapting  the  District's  information  system  to  track  attendance  requires  a 
new  software  system  at  a  cost  of  approximately  $5  million;  others  estimate  that  it 
would  require  only  $500,000  to  upgrade  the  existing  system;  and  still  others  estimate 
that  it  could  be  accomplished  with  the  existing  system  simply  and  before  the  start  of 
the  next  school  year.13  District  personnel  are  also  aware  cf  inexpensive  truancy 
tracking  software  that  is  available. 

•  The  District  can  be  exempt  under  Section  48260(b)  from  current  state  truancy 
reporting  requirements. 


• 


Illness,  doctors'  appointments  and  attendance  at  a  relative's  funeral  are  among  the 
few  allowable  excuses  for  school  absence  under  law.14  Some  District  schools 
improperly  excuse  absences  for  "emergencies,"  "car  breakdowns"  and  other  reasons. 
SFUSD  has  one  of  the  highest  percentages  of  excused  absences  in  the  state. 


FINDINGS 

1 .    The  San  Francisco  Board  of  Education  has  not  complied  with  Section  48240,  which 
mandates  that  it  appoint  a  Supervisor  of  Attendance  and  vest  that  person  with 


12 


Educ.  Code  sees.  48260,  48261. 

13  The  Civil  Grand  Jury  has  been  informed  that  the  district  is  only  considering  a  new  software  system  and 
not  the  upgrading  of  the  existing  system,  and  that  this  could  cause  attendance  tracking  necessary  to  truancy 
enforcement  to  be  delayed  for  years. 

14  Educ.  Code  sec.  48205(a). 


compulsory  full-time  education  and  truancy  related  duties. 

2.  A  Supervisor  of  Attendance  is  needed  to  supervise  attendance  tracking,  record 
keeping,  truancy  mediation,  SARBs,  and  district  attorney  referrals  as  necessary  to 
enforce  compulsory  education  laws. 

3.  SFUSD  is  unable,  with  its  present  attendance  accounting  procedures,  to  comply  with 
state  law  governing  truancy  reporting  and  enforcement  of  compulsory  education. 

4.  Attendance  enforcement  requires  compliance  with  current  truancy  accounting  that 
complies  with  state  law. 

5.  Attendance  monitoring  personnel  are  not  adequately  instructed  and  often  do  not  know 
when  a  truancy  occurs  and  how  to  perform  necessary  record  keeping;  however,  since 
they  have  sufficient  data  collection  in  place  and  other  required  procedures  and  forms 
are  available,  with  proper  instruction  they  could  start  required  record  keeping  and 
truancy  notices  in  the  coming  school  year. 


RECOMMENDATIONS 

la.  SFUSD  should  appoint  a  Supervisor  of  Attendance  to  supervise  and  coordinate 
attendance  enforcement. 

lb.  SFUSD  should  commence  all  required  truancy  accounting  and  record  keeping  at  the 
beginning  of  the  2003-2004  school  year.  It  should  change  its  present  accounting 
system  where  necessary  to  enable  the  Supervisor  of  Attendance  to  identify  promptly 
any  student  upon  the  first  and  subsequent  truancies. 

lc.  Personnel  responsible  for  attendance  accounting  at  each  District  school  should  be 
instructed  on  the  truancy  reporting  elements  required  by  the  state  and  the  Board  of 
Education  and  the  necessity  for  promptly  transmitting  truancy  data  to  the  Attendance 
Supervisor. 

Id.  Using  the  above  data,  SFUSD  should  create  computerized  data  base  of  student 
information  from  which  the  Supervisor  of  Attendance  can  determine  and  report  on: 
(1)  the  dates,  lengths  and  number  of  truancies;  (2)  dates,  length  and  number  of 
irregular  attendance  days  (tardiness  [lateness  and  class  cuts]  of  students  who  are  not 
truants);  (3)  total  instructional  days  and  partial  days  missed  due  to  truancy;  (4)  total 
instructional  days  and  partial  days  missed  due  to  all  excused  and  unexcused  causes; 
and  (5)  all  of  the  above  information  summarized  by  classes,  schools  and  grade  levels 
for  the  entire  district.15 

REQUIRED  RESPONSES 

Board  of  Education  -  60  days 


15  Software  to  do  this  and  more  is  immediately  and  inexpensively  available  from  Charron  Bamey 
Educational  Advanced  Management  Services  of  San  Jose,  California. 


SFUSD  -  60  days 


2.    SFUSD  SHOULD  BEGIN  ENFORCING  ATTENDANCE  IN  COMPLIANCE 
WITH  STATE  LAW  AND  BOARD  OF  EDUCATION  POLICY 

FACT 

•  State  law  specifies  the  content,  manner  of  delivery,  and  time  at  which  truancy  notices 
are  to  given  the  student  and  to  the  student's  parent.16  District  schools  do  not  follow  a 
uniform  truancy  notice  procedure.  Required  content  is  often  missing.  Schools  often 
send  notices  reciting  ten  to  twenty  incidents  of  truancy  instead  of  sending  a  notice 
upon  the  student's  first  truancy.  Schools  rarely  obtain  acknowledgement  of  receipt  of 
truancy  letters.17  School  districts  with  high  attendance  rates  send  prompt  notices 
addressing  truancies. 

•  SFUSD  is  entitled  to  State  reimbursement  in  the  amount  of  $12.90  for  every  first  and 
third  truancy  notice  it  sends.    These  notices  could  be  sent  to  more  than  1 7,000 
SFUSD  students  who  could  be  designated  as  habitual  truants.  The  District  annually 
collects  less  than  $10,000  of  more  than  $400,000  to  which  it  could  be  entitled. 


• 


SFUSD  utilizes  Student  Success  Teams  (SSTs)  at  all  schools  and  School  Attendance 
Review  Teams  (SARTs)  at  middle  and  high  schools.  Both  conduct  parent  and 
student  conferences  to  address  truancy  and  related  matters  at  the  school  level  before 
district  intervention.  SSTs  and  SARTs  are  designed  to  include  the  teacher,  an 
administrator,  a  counselor,  a  police  officer  and  representatives  from  several 
disciplines  (such  as  social  workers,  probation  officers  and  mental  health 
professionals)  to  address  the  student's  truancy  problems.  Often,  the  specialized 
representatives  are  not  available.  The  SSTs  and  SARTs  reach  an  agreement  with  the 
student  and  parent  concerning  specific  measures  to  resolve  their  truancy  and  other 
problems.  SARTs,  which  handle  only  cases  involving  truancy,  reduce  the  caseload  of 
SSTs,  which  also  handle  other  matters. 


16  Educ.  Code  sec.  48260.5  requires  the  first  truancy  notice  to  state:  "(a)  That  the  pupil  is  truant,  (b)  That 
the  parent  or  guardian  is  obligated  to  compel  the  attendance  of  the  pupil  at  school,  (c)  That  parents  or 
guardians  who  fail  to  meet  this  obligation  may  be  guilty  of  an  infraction  and  subject  to  prosecution. .  .(d) 
That  alternative  educational  programs  are  available  in  the  district,  (e)  That  the  parent  or  guardian  has  the 
right  to  meet  with  appropriate  school  personnel  to  discuss  solutions  to  the  pupil's  truancy,  (f)  That  the  pupil 
may  be  subject  to  prosecution  under  Section  48264.  (g)  That  the  pupil  may  be  subject  to  suspension, 
restriction,  or  delay  of  the  pupil's  driving  privilege  pursuant  to  Section  13202.7  of  the  Vehicle  Code,  (h) 
That  is  recommended  that  the  parent  or  guardian  accompany  the  pupil  to  school  and  attend  classes  with  the 
pupil  for  one  day."  For  sample  notices,  see  SARB  handbook,  Ch.  6. 

17  Notices  sent  by  first  class  mail  without  acknowledgement  comply  with  state  law;  CDE  recommends  as 
the  best  practice,  and  many  districts,  SARBs  and  District  Attorneys  require,  at  least  an  acknowledgement  of 
the  first  (declaration  of  truancy),  third  (request  for  student-parent  conference)  and  fourth  (declaration  of 
habitual  truancy  and  District  intervention)  truancies  notices  by  return  signature,  postal  return  receipt  or  by 
school  personnel  telephone  confirmation. 


• 


• 


SSTs  and  SARTs  vary  widely  in  makeup,  procedure  and  results  in  different  schools. 
Although  many  parents  and  students  cooperate  without  truancy  enforcement  in  place, 
there  is  no  direct  consequence  for  those  who  refuse  to  attend  the  conferences.18 

In  other  school  districts,  SSTs  and  SARTs  meet  immediately  following  the  third 
truancy  as  recommended  by  the  California  Department  of  Education.  In  SFUSD, 
because  truancy  notices  are  not  sent  promptly  and  often  not  until  there  have  been  ten 
to  twenty  truancies,  these  conferences  are  not  held  until  a  student  has  been  absent 
without  excuse  many  times. 

The  State  reimburses  the  costs  of  SST  or  SART  conferences  following  the  third 
truancy.  The  District  has  not  applied  for  this  reimbursement,  which  could  amount  to 
several  hundred  thousand  dollars. 

The  Education  Code  authorizes  the  use  of  SARBs  for  non-punitive  truancy 
intervention.  SARBs  are  convened  by  school  districts  only  after  a  school-parent 
conference  has  been  held  (or  a  conscientious  effort  to  hold  one),  and  usually  after  a 
district-level  mediation  has  failed.  They  usually  consist  of  one  parent  and  seven  to 
nine  professionals,  who  are  provided  without  cost  by  city  and  county  departments. 
They  include  (but  are  not  limited  to)  school  counselors,  probation,  police,  welfare, 
health  and  child  welfare  and  attendance  personnel.  The  SARB  meets  with  the  parent 
and  student  to  determine  causes  of  truancy  and  related  problems,  and  then  contracts 
with  the  family  to  engage  in  one  or  more  of  a  range  of  public  and  private  community 
services.  A  SARB  representative  monitors  each  contract  for  compliance. 

SFUSD  has  not  implemented  Board  of  Education  policy  to  use  SARBs  for  truancy 
law  enforcement.20  In  addition,  SARBs  can  be  an  effective  non-punitive  agency  for 
irregular  attendance  (frequent  but  not  truant  tardiness),  insubordination  or  disruptive 
behavior.21   SARBs  have  authority  for  court  referral  if  necessary.22 

In  districts  the  size  of  SFUSD,  at  least  four  SARBs  are  employed  to  handle  the 
caseload. 


18 


Although  nearly  all  interviewed  also  expressed  the  need  for  truancy  law  enforcement,  many  principals 
and  administrators  believe  that  a  newly  implemented  District  truancy  prevention  policy  unfairly  judges 
them  by  attendance  and  test  scores  when  the  District  is  not  taking  reasonable  measures  to  help  bring 
students  into  the  classroom  and  to  help  assure  their  reasonable  behavior  and  cooperation. 

19  Educ.  Code  sees.  48320, 48321,  48325;  SARB  Handbook  ;  CA  Dept.  of  Educ.  Report  (1/10/03)  p.l 
states,  "The  purpose  of  the  SARB  is  not  only  to  improve  academic  performance  but  to  reduce  the  dropout 
rate  and  divert  students  with  school  attendance  or  behavior  problems  from  the  juvenile  justice  system. 
SARBs  also  propose  and  promote  strategies  to  increase  the  holding  power  of  the  public  schools  and  to 
maximize  the  use  of  all  community  resources.  Although  the  goal  of  a  SARB  is  to  keep  students  in  school 
and  provide  them  with  a  meaningful  educational  experience,  SARBs  do  have  the  power,  when  necessary,  to 
refer  students  and  their  parents  or  guardians  to  the  local  district  attorney." 

20  SFUSD  Student  and  Parent  Handbook,  p.  19. 

21  Educ.  Code  sec.  48263. 

22  Educ.  Code  sees.  48263,  48291. 
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FINDINGS 

1 .  Because  truancy  notices  are  not  sent  promptly  and  in  the  required  form  to  parents, 
SFUSD  misses  an  opportunity  to  involve  parents  early  in  the  truancy  cycle  and  the 
ability  to  collect  state  funding. 

2.  SFUSD  could  make  timely  and  more  beneficial  use  of  truancy  SSTs  and  SARTs. 

3.  San  Francisco  students  would  benefit  from  SARB  programs  as  described  by  the  state 
Department  of  Education. 


RECOMMENDATIONS 

2a.  SFUSD  should  send  truancy  notices  having  the  content  specified  by  state  law  and 
should  send  them  promptly. 

2b.  SFUSD  should  seek  state  reimbursement  for  truancy  notices. 

2c.  SFUSD  should  require  either  the  Student  Success  or  School  Attendance  Review 
Team  to  schedule  a  truancy  conference  with  the  parent  and  student  immediately  upon 
the  third  truancy. 

2d.  SFUSD  should  seek  state  reimbursement  for  SSTs  and  SARTs. 

2e.  SFUSD  should  establish  a  School  Attendance  Review  Board  program  as  described  by 
the  state  SARB. 

REQUIRED  RESPONSES 

Board  of  Education  -  60  days 
SFUSD  -  60  days 


3.    SFUSD  SHOULD  INSTITUTE  TRUANCY  MEDIATION  THOUGH  THE 
DISTRICT  ATTORNEY'S  OFFICE  OR  THE  CHIEF  PROBATION 
OFFICER. 

FACTS 

•     In  many  California  counties,  if  other  school  efforts,  including  a  parent  conference, 
have  been  unsuccessful,  truancy  mediation  with  parent  and  student  participation 
under  the  aegis  of  the  county  District  Attorney  is  scheduled  in  conjunction  with  the 
designation  of  habitual  truancy  in  a  fourth  truancy  notice.  The  District  Attorney  then 
asks  the  parent  to  appear  with  the  student  at  a  mediation  session  with  25  to  30  other 
families.  There,  an  assistant  district  attorney  leads  a  panel  of  representatives  from 
counseling  and  drug  and  alcohol  programs  and  parent  referral  agencies,  police,  and  a 
health  clerk  or  nurse.  The  students  and  parents  learn  about  community  services 
available  to  meet  their  legal  obligations  and  the  legal  consequences  of  continued 
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truancy.  School  personnel  are  also  present  to  answer  questions,  meet  with  students 
and  parents  after  the  meeting  to  discuss  individual  student  issues,  and  agree  to  a 
monitored  action  plan  to  assure  regular  attendance.23  A  non-punitive  mediation 
program  of  this  type  has  increased  attendance  in  Santa  Clara  County  school 
districts. 

SFUSD's  Interagency  Action  Committee  -  Coordination  of  Services  Team  (IAC) 
consists  of  seven  District  staff  and  representatives  from  the  Departments  of  Public 
Health,  Mental  Health  Services,  Human  Services,  Police,  Juvenile  Probation  and 
Children,  Youth  and  Their  Families.  The  IAC  meets  weekly  to  review  the  District's 
most  difficult  student  and  family  situations  which  often  include  truancy.  The  IAC 
plans  strategies  for  individual  cases  and  recommends  approaches  to  recurring 
problems.  This  year  the  IAC  unanimously  recommended  that  the  District  adopt  a 
truancy  mediation  program  similar  to  the  one  operated  in  Santa  Clara  County. 

A  truancy  mediation  program  offering  non-punitive  group  intervention  for  25  to  30 
families  eliminates  the  need  for  many  individual  case  hearings  before  School 
Attendance  Review  Boards. 

The  SFUSD  does  not  ask  the  San  Francisco  District  Attorney's  office  nor  the  Chief 
Probation  Officer  to  participate  in  a  non-punitive  truancy  mediation  program. 


FINDING 

1 .    A  non-punitive  truancy  mediation  program  under  the  direction  of  the  District 
Attorney's  office  would  encourage  school  attendance  and  eliminate  the  need  for 
many  SST  and  SART  hearings. 


RECOMMENDATION 

3.    SFUSD  should  work  with  the  District  Attorney's  office  or  the  Chief  Probation  Officer 
to  establish  a  non-punitive  truancy  mediation  program. 

REQUIRED  RESPONSES 

Board  of  Education  -  60  days 
SFUSD  -  60  days 
District  Attorney  -  60  days 
Chief  Probation  Officer  -  60  days 
Juvenile  Probation  Commission  -  60  days 


23  Educ.  Code  sec.  48263;  See  Santa  Clara  District  Attorney  Mediation  (2002). 

24  Santa  Clara  Truancy  Program  98/99  Evaluation 
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• 


• 


• 


4.    SFUSD  SHOULD  REFER  TRUANTS  TO  THE  DISTRICT  ATTORNEY 
WHEN  NON-PUNITIVE  TRUANCY  PREVENTION  FAILS. 

FACTS 

Board  of  Education  policy""  requiring  referral  of  intractable  truancy  cases  to  the 
District  Attorney  or  Probation  Officer  and  the  courts  is  noi  being  implemented  in 
accordance  with  state  law. 

SFUSD  has  not  referred  truant  middle  and  high  school  students  and  their  parents  to 
the  District  Attorney's  office  for  juvenile  court  intervention  when  those  truants  refuse 
to  attend  school. 

The  Santa  Clara  County  District  Attorney  in  a  five-year  period  filed  53  charges 
against  parents  of  elementary-aged  children  resulting  in  fines  (half  of  which  were 
suspended  and  then  excused  following  good  attendance),  and  four  cases  were 
prosecuted  for  child  neglect.  The  Juvenile  Court  in  Santa  Clara  County  imposed  one 
or  more  of  the  statutorily  authorized  sanctions  more  than  300  times  in  each  of  the  last 
two  years  in  the  Eastside  Union  High  School  District,  in  which  attendance  increased 
to  almost  95%. 

The  authority  of  school  districts  through  the  Supervisor  of  Attendance  or  a  SARB  to 
refer  cases  to  districts  attorneys  for  court  prosecution  is  provided  in  the  Education 
Code.26  When  a  referral  is  made,  a  district  attorney  must  prosecute  or  explain  in 
writing  the  reasons  for  a  failure  to  do  so.  To  the  knowledge  of  state  SARB  personnel, 
every  SARB  referral  to  a  district  attorney  has  been  prosecuted. 

SFUSD  has  dropped  students  from  enrollment  in  violation  of  truancy  and  expulsion 
laws  when  parents  refuse  to  bring  elementary  school  children  to  school,  instead  of 
attempting  to  compel  attendance  by  referral  to  the  District  Attorney  or  Probation 
Officer  for  court  intervention. 


FINDINGS 

1 .  Filing  charges  in  extreme  cases  by  the  District  Attorney  or  Probation  Officer  would 
put  parents  and  students  on  notice  that  they  cannot  violate  compulsory  education  laws 
without  consequences. 

2.  The  prosecution  of  truancy  laws  would  add  little  to  the  District  Attorney's  workload, 
while  reducing  truancy. 

3.  Dropping  truant  students  from  enrollment,  instead  of  compelling  attendance,  denies 
the  student  the  benefit  of  the  education  to  which  he  or  she  is  entitled. 


• 


25 


SFUSD  Student  and  Parent  Handbook,  p.  19. 
26  Educ.  Code  sees.  48263,  48291. 
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RECOMMENDATIONS 

4a.  The  Board  of  Education  should  authorize  the  Supervisor  of  Attendance  or  SARBs, 
when  established,  to  initiate  superior  or  juvenile  court  referrals  to  the  District 
Attorney  or  Probation  Officer  when  non-punitive  interventions,  including  parent 
conference,  non-punitive  mediation,  and  SARB  intervention,  have  failed.27 

4b.  SFUSD  should  not  remove  any  student  from  enrollment  before  determining  that  the 
student  does  not  reside  in  San  Francisco  or  that  the  student  is  receiving  instruction  as 
required  by  law. 

REQUIRED  RESPONSES 

Board  of  Education  -  60  days 
SFUSD  -  60  days 
District  Attorney  -  60  days 
Probation  Officer  -  60  days 


5.  SCHOOL  RESOURCE  OFFICERS  ARE  IMPORTANT  TO  TRUANCY 
PREVENTION. 

FACTS 

•  There  are  26  full-time  and  six  part-time  City  police  officers  serving  as  School 
Resource  Officers  (SROs)  in  middle  and  high  schools.  The  SROs'  mission  is  to 
provide  a  safe  environment,  free  of  violence,  drugs  and  alcohol;  to  help  teachers,  staff 
and  youth  prevent  and  solve  problems;  and  to  foster  positive  relationships  between 
youth  and  the  police.  Some  students  have  their  first  positive  interactions  with  law 
enforcement  in  the  person  of  the  SRO.  For  all  middle  schools  to  participate  in  the 
SRO  program,  additional  police  officers  are  required. 

•  Principals,  attendance  officers  and  teachers  have  reported  that  the  SRO  program  has 
improved  attendance.  Programs  in  which  habitual  truants  are  placed  in  a  homeroom 
with  the  SRO  and  appropriate  staff  as  a  team  have  improved  attendance  of  the 
habitual  truants. 


• 


28 


State  education  law  authorizes  an  SRO  personally  to  deliver  a  written  warning  to  a 
pupil  upon  the  first  truancy.28 


FINDING 

1 .    The  School  Resource  Officer  program  has  proven  successful  in  truancy  prevention 
directly,  and  indirectly  by  improving  school  safety  and  student  cooperativeness. 
Such  programs  have  been  more  effective  with  increased  SRO  responsibility. 


DA  referral  procedures  are  contained  in  the  SARB  Handbook. 
Educ.  Code  sec.  48264.5(a). 
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RECOMMENDATION 

5.    SFPD  and  SFUSD  should  increase,  not  curtail,  the  number  of  SROs  to  serve  all 

middle  schools.  SRO  responsibility  should  include  ( 1 )  serving  as  part  of  a  homeroom 
team  for  habitual  truants,  and  (2)  having  SROs  deliver  the  first  written  warning  for 
the  truant  to  take  home  and  be  signed  by  a  parent  or  guardian. 

REQUIRED  RESPONSES 

Board  of  Education  -  60  days 

SFUSD  -  60  days 

San  Francisco  Police  Department  -  60  days 

Board  of  Supervisors  -  90  days 


6.    SFUSD  SHOULD  IMPROVE  ATTENDANCE  INCENTIVES  THAT  REDUCE 
TRUANCY. 

FACTS 

•  Attendance  incentives  have  been  demonstrated  to  be  more  cost-effective  than 
attendance  enforcement.  The  California  Department  of  Education  considers 
attendance  incentives  an  important  component  of  truancy  prevention. 

•  Schools  with  School  Resource  Officers  (SROs),  who  are  assigned  to  schools  in  the 
SFUSD  by  the  San  Francisco  Police  Department  and  participate  in  award  programs, 
have  encouraged  attendance,  particularly  when  awards  are  given  to  former  truants. 


FINDING 

1 .    Attendance  incentives  can  effectively  complement  attendance  enforcement. 


RECOMMENDATION 

6.    SFUSD  should  establish  attendance  award  programs  in  all  schools. 

REQUIRED  RESPONSES 

Board  of  Education  -  60  days 
SFUSD  -  60  days 
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A  Report  of  the  2002-2003  Civil  Grand  Jury 
For  the  City  and  County  of  San  Francisco 


IT'S  A  CATASTROPHE: 
THE  STATE  OF  EMERGENCY  PLANNING  IN  SAN  FRANCISCO 


Released  June  2003 


Reports  of  the  Civil  Grand  Jury  do  not  identify  the  individuals  interviewed,  pursuant  to  California 
Penal  Code  sec.  929.  The  California  Legislature  intended  this  provision  to  encourage  full  candor 
and  cooperation  by  City  and  County  personnel. 

Parties  identified  in  the  report  must  respond  to  the  Presiding  Judge  of  the  Superior  Court  within 
the  number  of  days  specified,  with  a  copy  sent  to  the  Board  of  Supervisors.  As  to  each  finding  of 
the  Grand  Jury,  the  response  must  either  (1)  agree  with  the  finding,  or  (2)  disagree  with  it,  wholly 
or  partially,  and  explain  why.  Further,  as  to  each  recommendation  made  by  the  Grand  Jury,  the 
responding  party  must  report  either  (1)  that  the  recommendation  has  been  implemented,  with  a 
summary  explanation  of  how  it  was;  (2)  the  recommendation  has  not  been  implemented,  but  will 
be  implemented  in  the  future,  with  a  timeframe  for  implementation;  (3)  the  recommendation 
requires  further  analysis,  with  an  explanation  of  the  scope  of  that  analysis  and  a  timeframe  for  the 
officer  or  agency  head  to  be  prepared  to  discuss  it  (less  than  six  months  from  the  release  of  this 
Report);  or  (4)  the  recommendation  will  not  be  implemented  because  it  is  not  warranted  or 
reasonable,  with  an  explanation  of  why  that  is.  (Cal.  Penal  Code,  sees.  933,  933.05.) 


IT'S  A  CATASTROPHE: 
THE  STATE  OF  EMERGENCY  PLANNING  IN  SAN  FRANCISCO 


Summary  of  Recommendations 

1 .  The  Mayor  and  the  Director  of  Emergency  Services  should  create  an  integrated  and  comprehensive 
structure  for  emergency  planning,  assure  inter-agency  communications,  and  provide  emergency 
training  on  an  ongoing  basis.  The  Mayor  should  participate  in  the  planning  and  communications  of 
Emergency  Services,  and  communicate  to  all  city  departments  the  high  priority  it  holds  in  his  or  her 
administration. 

2.  The  Mayor  should  reconvene  the  Disaster  Council,  which  has  not  met  since  October  2001,  and  it 
should  review  and  approve  departmental  emergency  plans. 

3.  All  City  departments  involved  in  emergency  response  should  adopt  the  Incident  Command  System. 

4.  City  departments  should  conduct  annual  multi-agency  disaster  response  simulations. 

5.  The  Director  of  Emergency  Services  should  annually  test  recall  process  that  is  intended  to  enable 
employees  of  first  responder  departments  to  successfully  return  to  San  Francisco  in  an  emergency. 

6.  The  Mayor's  Office  should  improve  the  security  of  City  facilities  and  assets,  and  institute  proper 
evacuation  plans  for  all  City  facilities. 

7.  As  detailed  in  this  report,  the  City  should  address  the  inadequacy  of  its  emergency  resources  in  the 
following  specific  areas:  communications  and  technology;  shelter,  blankets,  cots,  and  food; 
hazardous  materials  suits;  and  helicopters. 

8.  The  City  should  improve  its  methods  of  budgeting  for  emergency  response. 


GLOSSARY 

MOES  -  Mayor's  Office  of  Emergency  Services 

SFFD  -  San  Francisco  Fire  Department 

SFPD  -  San  Francisco  Police  Department 

DTIS  -  Department  of  Technology  and  Information  Services 

OVERVIEW 

The  Civil  Grand  Jury  investigated  the  ability  of  the  City  and  County  of  San  Francisco  to 
prepare  for  and  respond  to  either  a  man-made  or  a  natural  disaster.  This  investigation  focused  on  three 
key  areas. 

First,  the  Grand  Jury  investigated  whether  the  City  has  an  emergency  plan  in  place  that  meets 
current  California  and  Federal  standards;  addresses  prevention,  mitigation  and  recovery;  fully 
integrates  key  first  responder  department  plans;  and  is  current  and  reflective  of  the  lessons  learned 
from  the  events  that  occurred  on  September  11,  2001,  and  during  the  1989  Loma  Prieta  earthquake. 

The  second  focus  was  the  key  first  responder  departments,  each  of  which  has  responsibility  for 
planning,  coordination,  and  integration  of  personnel  from  other  city  departments  and  agencies  into 
their  services  for  emergency  operations.  The  investigation  included  whether  these  departments  have 


plans  consistent  with  local,  state  and  federal  requirements  and  regularly  test  those  plans  in  a 
coordinated  and  joint  fashion  under  the  leadership  of  the  Director  of  Emergency  Services.1 

Third,  the  Grand  Jury  investigated  whether  San  Francisco  has  sufficient  resources  available  to 
respond  to  and  recover  from  a  catastrophic  emergency. 

The  Grand  Jury  found  that  the  City  and  County  is  not  prepared  in  any  of  these  areas.  It  does 
not  have  an  adequate  and  current  emergency  plan.  There  is  minimal  coordination  of  services  among 
the  departments  that  must  first  respond  to  catastrophic  emergencies  in  the  City.  The  Disaster  Council, 
the  entity  responsible  for  approving  departmental  emergency  plans  and  coordinating  emergency 
services  does  not  do  so  and  has  not  met  since  October  2001 .  The  Mayor,  who  has  overall 
responsibility  for  ensuring  that  the  City's  emergency  planning  is  adequate,  has  not  made  emergency 
planning  a  high  priority.  The  Director  of  Emergency  Services  and  the  Mayor's  Office  of  Emergency 
Services  have  not  fulfilled  their  obligation  to  develop  and  maintain  an  integrated  emergency  plan,  to 
update  that  plan  continuously,  or  to  train  key  City  leaders  on  their  duties  during  an  emergency. 
Further,  the  Grand  Jury  found  that  leading  members  of  the  Board  of  Supervisors  are  not  aware  of  their 
emergency  response  duties. 

Coordinated  emergency  response  training  is  inadequate  and,  contrary  to  state  requirements, 
some  key  first  responder  departments  do  not  follow  the  Incident  Command  System.    Failure  of  all  key 
departments  to  use  the  Incident  Command  System  and  comply  with  other  procedures  established  by 
the  state  Standardized  Emergency  Management  System  compromises  the  City's  eligibility  for  mutual 
aid  and  for  state  reimbursement  of  disaster  related  costs.  Plans  for  the  recall  of  key  personnel  to  the 
City  in  an  emergency  have  not  been  regularly  tested.  Communication  systems  -  and  how  they  are 
situated  -  are  inadequate  and  lack  of  adequate  security  leaves  them  vulnerable.  Departments  and 
agencies  that  are  First  responders  have  not  been  provided  with  adequate  communications  equipment 
and  lack  adequate  equipment  needed  for  special  operations  involving  radiological,  chemical,  or 
biological  agents.  The  City  has  not  established  a  process  to  evaluate  the  need  for  mutual  aid.  There  is 
inadequate  provision  for  shelter,  blankets,  cots,  and  food  for  the  numbers  of  persons  who  may  need 
them  in  a  catastrophic  emergency. 

The  Grand  Jury  recommends  that  all  of  these  findings  be  addressed  immediately.  In  particular: 

1 .  The  Mayor,  the  Director  of  Emergency  Services,  and  the  Mayor's  Office  of  Emergency  services, 
who  together  are  obligated  to  provide  leadership  in  emergency  planning,  should  immediately 
update  the  City's  emergency  plan,  assuring  that  it:  (a)  meets  all  state  and  federal  standards,  (b) 
encompasses  prevention,  mitigation,  and  recovery,  (c)  integrates  fully  all  first  responder 
department  plans;  and  (d)  reflects  lessons  learned  from  the  events  of  September  11,  2001. 

2.  The  Mayor  should  convene  the  Disaster  Council,  which  should  then  serve  as  the  primary 
emergency  policy  and  strategy  body. 


1  First  responder  departments  are:  the  San  Francisco  Fire  Department,  the  San  Francisco  Police  Department,  The 
Department  of  Public  Health,  the  Department  of  Human  Services,  the  Department  of  Public  Works,  the  Shenff,  and  the 
San  Francisco  Public  Utilities  Commission. 


3.  The  Director  of  Emergency  Services  and,  under  his  direction,  the  Mayor's  Office  of  Emergency 
Services  should:  (a)  fulfill  its  regulatory  duty  of  enforcing  first  responder  department  compliance 
with  the  Standardized  Emergency  Management  System;  (b)  improve  inter-agency 
communications;  and  (c)  provide  timely  and  thorough  emergency  training  to  leadership  involved 
in  first  response. 

4.  The  Emergency  Communications  Department  should  improve  security  and  backup  plans  for  the 
800  MHz  radio  system,  identify  a  backup  site  for  the  800  MHz  system,  and  provide  800  MHz 
radios  that  will  be  needed  in  an  emergency  to  all  City  officials  who  have  disaster  related 
responsibilities  and  to  as  many  departmental  first  responders  as  feasible,  and  provide  necessary 
repeater  sites  in  areas  where  geographic  and  topographic  characteristics  necessitate  them. 

5.  The  Department  of  Human  Services  must  acquire  adequate  shelter  capacity  and  emergency 
supplies. 


BACKGROUND 

Although  the  federal  Public  Health  Security  and  Bioterrorism  Preparedness  and  Response  Act 
of  2002  (42  U.S.C.  300f  et  seq.)  mandates  that  the  San  Francisco  Public  Utilities  Commission  prepare 
both  a  security  plan  and  an  emergency  response  plan  for  the  Hetch  Hetchy  water  delivery  system,"  San 
Francisco  is  not  otherwise  subject  to  federal  mandates  governing  emergency  preparedness  and 
response.  The  Federal  Emergency  Management  Agency  does  not  oversee  nor  evaluate  the  City's 
emergency  planning.  That  agency  is  available  to  assist  technically  and  financially  through  the 
Governor's  Office  of  Emergency  services  if  requested. 

San  Francisco  is  subject  to  the  state  Standardized  Emergency  Management  System  (SEMS) 
(Gov.  Code,  sec.  8607(a)),  which  establishes  responsibility  for  managing  and  coordinating  emergency 
response.  The  purpose  of  SEMS  is  to  provide  a  framework  for  responding  to  and  managing 
emergencies  and  disasters  involving  multiple  jurisdictions  or  multiple  agency  response.  SEMS 
requires  emergency  response  agencies  to  use  basic  principles  and  components  of  emergency 
management  including  an  Incident  Command  System,  multi-agency  or  inter-agency  coordination,  the 
operational  area  concept,  and  established  mutual  aid  systems.  State  funding  is  available  to  assist  local 
governments  that  adopted  SEMS  by  December  1,  1996,  with  some  costs.  San  Francisco  has  adopted 
SEMS.  (Administrative  Code,  sec.  7.6-1.)  To  be  eligible  to  receive  mutual  aid  and  reimbursement 
from  the  state  and  through  it  from  the  federal  government  for  disaster  response  related  costs,  a  county 
must  agree  to  follow  SEMS  regulations.  (Calif.  Code  of  Regulations,  title  19,  chap.  1.)  The  SEMS 
Master  Mutual  Aid  Agreement  specifies  the  steps  that  must  be  followed  to  be  eligible  for  state 
reimbursement. 

The  California  Emergency  Services  Act  (Gov.  Code,  sees.  8550-8668)3  governs  and  authorizes 
the  conduct  of  emergency  operations  following  proclamations  of  emergency  by  the  Governor  and/or 
appropriate  City  authority.  City  emergency  ordinances  implement  that  authority.    Only  the  Board  of 
Supervisors  or  an  official  designated  by  ordinance  may  proclaim  an  emergency  (sec.  8630).  The  San 


"  A  Civil  Grand  Jury  report  specifically  addressing  the  adequacy  of  water  system  emergency  preparedness  and  response 

accompanies  this  report. 

3  Unless  otherwise  specified,  all  statutory  references  in  this  report  are  to  the  Government  Code. 


Francisco  City  Charter  empowers  the  Mayor  to  proclaim  a  local  emergency,  to  terminate  the  local 
emergency,  to  ask  the  Governor  to  proclaim  a  state  of  emergency;  control  and  direct  the  efforts  of  the 
City  and  County  Emergency  Services  organization;  direct  cooperation  between  and  coordination  of 
services  and  officers  in  charge  of  the  Emergency  Services  organization  of  the  City  and  County,  resolve 
questions  of  authority  and  responsibility  that  arise  among  them,  and  represent  the  City  and  County  in 
all  dealings  with  public  or  private  agencies  on  matters  related  to  emergencies.  The  Charter  also 
provides  that  the  Mayor  may  act  only  with  the  concurrence  of  the  Board  of  Supervisors  or  a  majority 
of  the  members  immediately  available  if  the  emergency  causes  any  member  to  be  absent  and  must 
seek  the  concurrence  of  the  Board  as  soon  as  reasonably  possible  both  in  declaring  an  emergency  and 
in  the  action  taken  to  meet  the  emergency.  (San  Francisco  Charter,  sec.  3. 100.) 

State  law  also  mandates  that  the  Board  of  Supervisors  review  the  need  for  continuing  a  local 
emergency  at  least  every  14  days  until  the  local  emergency  is  terminated.  The  Board  must  proclaim 
termination  of  the  local  emergency  at  the  earliest  possible  date  that  conditions  warrant.  (Sec.  8630.) 

The  succession  of  leadership  adopted  by  San  Francisco  empowers  the  Mayor  to  designate  a 
member  of  the  Board  of  Supervisors  to  act  as  Mayor  in  the  absence  of  the  Mayor  from  the  state  or 
during  a  period  of  temporary  disability.  (San  Francisco  Charter,  sec.3.100.12.)  Failing  such 
designation,  the  order  of  succession  is:  (1)  President  of  the  Board  of  Supervisors,  (2)  Chairman  of  the 
Finance  Committee  of  the  Board  of  Supervisors,  and  (3)  the  senior  member  of  the  Board  of 
Supervisors.  (San  Francisco  Charter,  sec.  2A.10.) 

The  Board  of  Supervisors  has,  by  resolution,  approved  and  agreed  to  abide  by  the  California 
Disaster  and  Civil  Defense  Master  Mutual  Aid  Agreement.  That  agreement  permits  coordination  of 
mutual  aid  and  other  emergency  operations  between  and  among  counties  when  a  county's  own 
resources  are  overwhelmed  and  unable  to  handle  a  local  emergency. 

The  Mayor  of  San  Francisco  is  the  Chair  of  the  Disaster  Council  and  the  Commander  of 
Emergency  Services.  Responsibility  for  disaster  planning  and  coordination  of  response  to  disaster  in 
San  Francisco  is  vested  in  the  Director  of  Emergency  Services,  a  mayoral  appointee,  and  the  Disaster 
Council.  The  Director  of  Emergency  Services  heads  the  Mayor's  Office  of  Emergency  Services 
(MOES),  which  has  been  established  to  assist  the  Director  in  carrying  out  his  responsibilities.  The 
Director  is  charged  by  law  with  responsibility  to:  (1)  develop  and  manage  a  City  emergency  plan,  (2) 
coordinate  all  protective  and  relief  services,  (3)  train  all  personnel  connected  with  those  services,  and 
(4)  oversee  the  operation  and  implementation  of  emergency  plans  and  activities.  (San  Francisco 
Admin.  Code,  sec.  7.7.)  The  director  is  subordinate  only  to  the  Mayor  and  is  to  work  "in  close 
cooperation"  with  the  Disaster  Council  and  heads  of  the  departments  and  officers  in  charge  of 
emergency  services.  The  Director's  training  responsibility  includes  educating  the  members  of  the 
Board  of  Supervisors  about  emergency  plans  and  activities. 

The  Disaster  Council  serves  as  a  high-level  policy  body.  It  meets  at  the  call  of  the  chair,  which 
is  the  Mayor.  The  Disaster  Council's  duties  include  (1)  development  of  a  plan  for  meeting  any 
emergency  that  provides  for  effective  mobilization  of  public  and  private  resources  of  the  City,  and  (2) 
preparation  of  and  recommendation  to  the  Board  of  Supervisors  any  ordinance,  resolutions,  rules,  and 
regulations  needed  to  implement  that  emergency  plan.    (Admin.  Code  sec.  7.4.) 


The  Disaster  Council  includes:  (a)  the  Mayor,  (b)  a  vice  chair,  appointed  by  the  Mayor,  who  is 
currently  the  Director  of  Emergency  Services;  (c)  the  officers  in  charge  of  emergency  services 
provided  for  in  the  City's  emergency  plan;  (d)  mayoral  appointees  who  are  representatives  of  civic, 
business,  labor,  veterans,  professional,  or  other  organizations  having  official  emergency 
responsibilities;  (e)  three  members  of  the  Board  of  Supervisors  appointed  by  the  President  of  the 
Board;  (0  the  Controller;  and  (g)  the  Director  of  Emergency  Services,  who  acts  as  the  executive 
secretary.  The  Director  of  the  American  Red  Cross,  the  Superintendent  of  the  San  Francisco  Unified 
School  District,  the  General  Manager  of  PUC,  the  City  Attorney,  the  Chief  Administrative  Officer 
serve  on  the  Disaster  Council.  The  Disaster  Council  also  recommends  mutual-aid  plans  and 
agreements  and  the  necessary  implementing  legislation. 

MOES  staff  and  line  managers  from  the  City  departments  involved  in  emergency  response 
provide  the  experience  and  technical  expertise  necessary  to  develop  the  Emergency  Operations  Plan 
for  the  City.  The  Disaster  Council,  in  turn,  must  evaluate  the  technical  sufficiency  of  the  Plan  and 
determine  whether  any  policy  choices  implicit  in  the  structure  or  content  of  the  Plan  are  consistent 
with  overall  City  policies  and  priorities. 


INVESTIGATIVE  SCOPE  AND  PROCESS 

Members  of  the  CGJ  conducted  interviews  with  representatives  of  the  following: 
City  and  County  of  San  Francisco: 

Board  of  Supervisors 

Past  and  Current  Presidents  of  the  Board  of  Supervisors 

Department  of  Administrative  Services 

Department  of  Human  Services 

Department  of  Public  Health 

Department  of  Public  Works 

Department  of  Telecommunications  and  Information  Services 

Emergency  Communications  Department 

Mayor's  Office  of  Emergency  Services 

Office  of  the  City  Attorney 

Office  of  the  Controller 

San  Francisco  Public  Utilities  Commission 

San  Francisco  Fire  Department 

San  Francisco  Police  Department 

San  Francisco  Sheriffs  Department 

San  Francisco  Fire  Commission 

San  Francisco  Police  Commission 

Other  Agencies  and  organizations: 

American  Red  Cross  Bay  Area 
Environmental  Protection  Agency 
Federal  Emergency  Management  Agency 
Public  Policy  Institute  of  California 
Governor's  Office  of  Emergency  Services 
The  Salvation  Army 


Documents  examined  for  this  report  include: 

Government  Code  Sections  8550-8668:  California  Emergency  Services  Act 

Government  Code:  Title  19:  Division  2.  Office  of  Emergency  Services 

'Coping  with  Homeland  Security:  Perceptions  of  City  Officials  in  California:  Surveys  of  City 

Officials  and  State  Residents,'  prepared  by  the  Public  Policy  Institute  of  California 
18  San  Francisco  Departmental  Emergency  Plans  (See  list  in  Plan  Section) 
McKinsey  Report-  Increasing  FDNY's  Preparedness  (9/12/02) 
Memo  provided  to  newly  elected  Supervisors  in  their  Orientation  packets  from  MOES  entitled 

"Emergency  Duties  and  Authorities";  not  dated 
MOES  Emergency  Operations  Plan 
San  Francisco  Administrative  Code 
San  Francisco  Charter 
San  Francisco  Fire  Department  Neighborhood  Emergency  Response  Team  Training  Student 

Manual,  January  2003 
Tips  on  Preparing  for  Terrorism  -  Mayor's  Office  of  Emergency  Services  10/8/02 
"What  to  Do  When  Disaster  Strikes,"  MOES  03/02 


FACTS,  CONCLUSIONS,  AND  RECOMMENDATIONS 

I.  LEADERSHIP  AND  COMMAND 

The  effectiveness  of  any  emergency  response  is  derived  ultimately  from  those  in  charge.  It  is 
the  City  leaders  who  must  require  and  oversee  planning  for  emergency  response,  who  must  allocate 
sufficient  resources  and  adequately  prepare  personnel,  who  must  give  high  priority  to  training,  and 
who  must  assure  that  all  departments  and  agencies  within  the  City  responsible  for  emergency 
planning,  response,  mitigation  and  recovery  are  coordinated.  Not  insignificantly,  the  leaders  must 
know  their  own  roles  in  an  emergency. 

FACTS 

•  The  Mayor  has  not  convened  the  Disaster  Council  since  October  2001 .  As  a  result,  no  changes  to 
the  Emergency  Operations  Plan  have  been  considered  or  approved  by  the  Council.  Those 
functional  emergency  plans  prepared  pursuant  to  Administrative  Code,  Section  7.9  for  annexation 
to  the  City  Emergency  Operation  Plan  have  not  been  approved  by  the  Disaster  Council  and  are  not 
officially  incorporated  into  the  Emergency  Operations  Plan.  The  Council  has  not  recommended 
any  rules,  regulations,  ordinances  or  resolutions  for  implementation  of  emergency  services  to  the 
Board  of  Supervisors  since  January  15,  1998. 

•  Some  key  emergency  services  personnel  are  not  represented  on  the  Disaster  Council.  These 
include  the  Executive  Director  of  the  Department  of  Telecommunications  &  Information  Services 
and  the  head  of  the  Salvation  Army. 


• 


The  Director  of  Emergency  Services  has  not  ensured  that  all  City  departments  with  first  response 
duties  prepare  and  file  emergency  plans  with  MOES  for  approval  by  the  Disaster  Council  or  that 
those  departmental  emergency  plans  that  have  been  approved  are  continuously  reviewed  and 
updated. 


• 


• 


• 


Since  shortly  after  September  1 1,  2001,  the  Kawa-Harrington  group  has  undertaken  responsibility 
for  emergency  planning  and  advising  the  Mayor  on  emergency  planning.  Comprised  of  selected 
departmental  representatives  who  participated  in  the  first  mass  ccale  emergency  activation  of  the 
City  Emergency  Operations  Center  on  September  1 1,  2001,  this  group  has  no  official  status,  but 
now  meets  approximately  every  quarter.  It  usually  includes  department  heads,  assistant  or  deputy 
department  directors  or  their  delegates,  and  representatives  of  the  San  Francisco  Police 
Department  (SFPD),  the  San  Francisco  Fire  Department  (SFFD),  the  Municipal  Railway,  the 
Airport,  the  Sheriff,  the  Controller,  and  the  Department  of  Administrative  Services. 

To  fulfill  his  obligation  to  educate  members  of  the  Board  of  Supervisors  about  emergency 
response  and  their  roles  in  a  disaster,  the  Director  of  Emergency  Services  distributes  a  two-page 
memorandum  to  new  members  of  the  Board  in  an  orientation  packet.  The  memorandum  briefly 
describes  the  Disaster  Council,  emergency  ordinances,  the  Emergency  Reserve  Fund,  and  Support 
to  Volunteer  Programs.  It  indicates  that,  in  an  emergency,  the  Mayor  convenes  a  Command  Policy 
Group,  which  includes  the  President  of  the  Board  of  Supervisors,  and  advises  that  "other  members 
of  the  Board  will  be  briefed  periodically  by  the  Mayor's  Legislative  Liaison."  The  memo  suggests 
that,  because  of  limited  space  at  the  Emergency  Operations  Center,  Board  members  should  focus 
their  activities  on  their  Districts  and  work  through  the  Mayor's  Legislative  Liaison  rather  than 
reporting  to  the  Emergency  Operations  Center  in  an  emergency. 

The  Director  of  Emergency  Services  has  not  provided  formal  training  for  members  of  the  Board  of 
Supervisor  to  ensure  that  they  are  aware  of  their  specific  roles  and  understand  their  responsibilities 
in  an  emergency. 

Some  members  of  the  Board  of  Supervisors  interviewed  for  this  report  evidenced  ignorance  and 
inconsistent  understanding  of  their  roles  and  functions  in  a  catastrophic  emergency.  Of  those 
Board  members  interviewed  by  the  CGJ,  some  reported  they  learned  something  in  a  meeting  about 
emergency  services  as  part  of  a  larger  agenda  or  were  given  material.    Some  did  not  know  what 
their  responsibilities  were  and  where  they  were  supposed  to  go  in  an  emergency,  nor  the  chain  of 
command  or  succession. 

Some  members  of  the  Board  of  Supervisors  have  limited  knowledge  of  evacuation  protocols  in 
City  Hall,  and  when  asked  where  they  would  go  in  an  emergency,  either  stated  they  would  go  to 
the  Emergency  Operations  Center,  go  home,  or  remain  in  their  offices. 


FINDINGS 

In  his  capacity  as  Commander  of  Emergency  Services,  the  Mayor  is  responsible  for  overseeing  the 
Director  of  Emergency  Services  and  MOES  to  ensure  that  the  City  has  adequately  planned  for 
emergencies.  This  Civil  Grand  Jury  has  found,  however,  that  the  Mayor  has  not  established 
emergency  planning  as  a  high  priority. 

Coordinated  and  comprehensive  emergency  planning  has  not  occurred  on  a  continuing  basis.  An 
unofficial  group  of  department  heads,  the  Kawa-Harrington  group,  has  come  into  existence  to  fill 
the  resulting  void. 


3.  Involvement  of  department  heads  and  elected  officers  in  emergency  planning  through  the  Disaster 
Council  is  necessary  if  City  departments  are  to  assume  responsibility  and  devote  the  departmental 
time,  resources,  and  personnel  necessary  to  train  for  and  carry  out  the  response  activities  called  for 
in  the  integrated  City  emergency  plan.  Their  involvement  is  also  essential  if  they  are  to  recognize 
the  need  to  prepare  and  maintain  their  own  departmental  response  plans  on  an  ongoing  basis.  This 
goal  cannot  be  achieved  if  the  Disaster  Council  does  not  meet  regularly,  if  the  members  of  the 
Council  do  not  represent  all  key  personnel  involved  emergency  response,  or  if  neither  the  City 
emergency  plan  nor  department  plans  are  reviewed  and  updated  continuously. 

4.  Members  of  the  Board  of  Supervisors  may  be  required  to  perform  significant  executive  as  well  as 
legislative  functions  in  an  emergency  including  serving  as  Mayor/Commander  in  Chief; 
concurring  in  the  declaration  of  emergency  and  the  actions  taken  to  meet  it;  amending  a 
declaration  of  emergency  as  long  as  the  emergency  exists;  taking  away  emergency  powers; 
reviewing  the  Emergency  Declaration  every  14  days,  and,  finally  terminating  the  Emergency 
Declaration.  The  Director  of  Emergency  Services  has  not  ensured  that  members  of  the  Board 
understand  these  emergency  responsibilities. 

5.  The  Director  of  Emergency  Services  has  failed  to  meet  the  regulatory  responsibilities  imposed  by 
Sections  7.6.1  and  7.9  of  the  San  Francisco  Administrative  Code  to  develop  and  maintain  an 
integrated  emergency  plan  that  is  continuously  reviewed. 

6.  All  city  officials  who  may  assume  leadership  in  a  major  emergency  must  be  informed  of  and 
understand  the  emergency  procedures.  Without  proper  preparation,  members  of  the  Board  of 
Supervisors  could  inadvertently  communicate  erroneous  information  to  residents  or  to  providers  of 
emergency  resources.  The  failure  to  ensure  that  members  of  the  Board  receive  training  and  are 
fully  knowledgeable  about  emergency  response  plans  could  have  serious  negative  consequences 
leading  to  chaos  and  disorganization  rather  than  the  effective  leadership  needed  most  during  a 
major  disaster.    If  the  leaders  in  a  city  emergency  are  not  knowledgeable  about  and  comply  with 
State  mutual  aid  requirements,  the  City  may  not  be  eligible  to  receive  mutual  aid  or  reimbursement 
from  State  and  Federal  governments  for  response-related  costs  under  disaster  assistance  programs. 

7.  The  Mayor  through  the  Director  of  Emergency  Services  and  the  Mayor's  Office  of  Emergency 
Services  is  responsible  for  ensuring  that  members  of  the  Board  of  Supervisors  and  all  City  officials 
with  emergency  response  duties  receive  adequate  training  for  and  understand  those  duties.  The 
Mayor  has  not  fulfilled  this  responsibility. 


RECOMMENDATIONS 

la.  The  Mayor  and  the  Director  of  Emergency  Services  should  create  an  integrated  and 

comprehensive  structure  for  emergency  planning,  assure  inter-agency  communications,  and 
provide  emergency  training  on  an  ongoing  basis.  The  Mayor  should  participate  in  the  planning 
and  communications  of  Emergency  Services,  and  communicate  to  all  city  departments  the  high 
priority  it  holds  in  his  or  her  administration. 


lb.  The  Director  of  Emergency  Services  should  educate  all  current  Supervisors  immediately  and  new 
Supervisors  upon  election  to  office  about  the  Emergency  Operation  Plan  and  their  disaster  related 
responsibilities.  The  training  should  include  instructions  for  action  in  the  case  of  a  major 
emergency.  This  training  should  ensure  that  Board  members  understand  the  possibility  or 
necessity  of  assuming  executive  functions  and  authority  during  a  major  emergency. 

lc.  Members  of  the  Board  of  Supervisors  should  keep  themselves  continuously  informed  about  the 
City's  emergency  response  structure  and  status  and  their  emergency  responsibilities.  Members 
should  inform  their  staffs  that  this  is  a  top  priority. 

REQUIRED  RESPONSES 

Office  of  the  Mayor  -  60  days 

Director  of  Emergency  Services  -  60  days 

Board  of  Supervisors  -  90  days 


II.  SAN  FRANCISCO  EMERGENCY  PLANNING 

Following  the  September  11,  2001  disaster,  the  New  York  City  Fire  Department  commissioned 
McKinsey  &  Company,  a  management  consulting  firm,  to  evaluate  and  recommend  improvements  in 
its  ability  to  respond  to  catastrophic  emergency.  Although  commissioned  by  the  New  York  City  Fire 
Department,  the  report,  Increasing  FDNY's  Preparedness  ("McKinsey  Report"),  published  in 
September  2002,  was  specifically  written  as  a  guide  that  would  be  applicable  to  communities 
throughout  the  United  States.4  The  San  Francisco  Fire  Department,  San  Francisco  Police  Department, 
and  MOES  have  found  it  to  be  an  important  planning  and  preparedness  resource. 

The  McKinsey  Report  emphasizes  that  a  city's  leadership  "must  establish  a  much  broader, 
detailed  and  more  formalized  inter-agency  planning  and  coordination  process,  including:  (1 )  Common 
command  and  control  structures  and  terminology,  and  agreement  on  the  roles  and  responsibilities  of 
each  agency  for  managing  the  response  to  any  incident;  (2)  Deployment  of  interoperable 
communications  infrastructures  and  protocols  to  improve  response  coordination  and  exchange  of 
information;  and  (3)  Implementation  of  joint  training  exercises  to  ensure  that  agencies  can  and  will 
cooperate  effectively  during  incidents,  e.g.,  by  operating  under  a  unified  command  and  control 
structure."5 


FACTS 

"Emergency  Plans"  are  those  official  and  approved  documents  which  describe  the  principles  and 
methods  to  be  applied  in  carrying  out  emergency  operations  or  rendering  mutual  aid  during 
emergencies.  These  plans  include  such  elements  as  continuity  of  government,  the  emergency 
services  of  governmental  agencies,  mobilization  of  resources,  mutual  aid,  and  public  information. 
(Section  8560(a).) 


4The  report  contains  lessons  and  suggestions  that  will  not  only  help  New  York  but  will  help  "the  country  be  better  prepared 
should  we  ever  be  forced  to  face  such  a  crisis  again."  McKinsey  Report,  p.  4. 
5  McKinsey  Report,  p.  2 1 . 
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In  San  Francisco,  "the  emergency  functions  of  the  Emergency  Services  organization  shall  be  set 
forth  in  the  Emergency  Operations  Plan  of  the  City.  (S.F.  Admin.  Code,  sec.  7.9.)  Department 
heads  responsible  for  planning,  coordination,  and  integration  of  personnel  from  other  city 
departments  and  agencies  into  their  services  for  emergency  operations  shall  be  designated  in  the 
plan.  These  designated  department  heads  shall  formulate  functional  emergency  plans  which,  when 
approved  by  the  Disaster  Council,  shall  become  an  annex  to  the  Emergency  Operations  Plan." 

The  City  Emergency  Operations  Plan  developed  by  MOES  was  officially  adopted  in  1996  and  has 
not  been  updated  since  then. 

The  City  Emergency  Operations  Plan  does  not  designate  the  department  heads  who,  pursuant  to 
Administrative  Code  Section  7.9,  must  formulate  functional  emergency  plans. 

MOES  asserts  in  its  website:  "San  Francisco  is  exposed  to  a  wide  variety  of  hazards  such  as 
earthquakes,  tsunamis,  fires,  power  outages,  severe  storms,  and  acts  of  terrorism.  In  order  to 
respond  effectively  to  these  and  other  events,  the  San  Francisco  Mayor's  Office  of  Emergency 
Services  has  developed  a  comprehensive  and  integrated  emergency  plan  that  is  updated 
continuously." 

An  Emergency  Operations  Planning  Task  Force,  made  up  of  senior  planners  and  managers  from 
departments  that  have  key  emergency  response  roles,  organized  under  the  auspices  of  MOES, 
meets  every  month.  This  group  serves  in  an  advisory  capacity  to  the  Mayor,  but  does  not  set 
policy  for  the  City  or  its  departments.  The  Emergency  Operations  Planning  Task  Force 
recommends  changes  and  revisions  to  the  Emergency  Operations  Plan,  assuming  the  role  assigned 
by  law  to  the  Disaster  Council.  Unlike  the  Disaster  Council,  it  does  not  have  the  authority  to 
approve  the  plan  and  any  changes  to  it. 

The  Command  Policy  Group  makes  decisions  at  the  City's  Emergency  Operations  Center  during 
emergencies.  The  members  include  some  of  the  department  representatives  who  are  part  of  the 
Kawa-Harrington  group  and  some  who  are  also  on  the  Disaster  Council:  the  Chief  of  Police,  the 
Fire  Chief,  the  Director  of  Emergency  Services,  the  General  Manager  of  the  San  Francisco  Public 
Utilities  Commission,  the  Executive  Director  of  the  Department  of  Human  Services,  the 
Superintendent  of  Schools,  the  Director  of  the  Department  of  Public  Works,  the  Director  of  the 
Department  of  Public  Health,  the  City  Attorney,  and  the  President  of  the  Board  of  Supervisors. 
Members  act  as  key  advisors  to  the  Mayor  at  the  time  of  an  emergency.  This  group's  last  official 
meeting  was  on  September  1 1,  2001 . 

Most  department  heads  and  staff  responsible  for  emergency  planning  do  not  know  when  the 
Disaster  Council  last  met  and  do  not  think  it  serves  a  valuable  function.  Some  are  unsure  how  it 
differs  from  the  Command  Policy  group,  the  Emergency  Operations  Planning  Task  force,  and  the 
Kawa-Harrington  group. 

The  Director  of  Emergency  Services  does  not  schedule  regular  emergency  response  drills  with  all 
of  the  members  of  these  advisory  groups. 
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A  MOES  memorandum  dated  October  5,  2001,  states:  "Departments  with  responsibilities  under 
the  Emergency  Operations  Plan  are  reminded  that  Administrative  Code,  Chapter  7,  Section  7.9, 
requires  that  your  department  develop  a  separate  functional  emergency  plan  that  serves  as  an 
annex  to  the  Emergency  Plan.  A  copy  of  your  functional  emergency  plan  should  be  on  file  with  the 
Mayor's  Office  of  Emergency  Services."  The  memo  also  states:  "The  Mayor  has  directed  that 
departments  review  and  update  department  emergency  plans  as  necessary." 

The  McKinsey  Report  recommends  that  responding  departments  assess  risks  and  threats  city-wide, 
so  that  departments  are  able  to  create  and  facilitate  specific  response  plans  for  key  locations  and 
prioritize  training  and  investments  across  agencies  and  in  new  resources.  Other  than  a  federally 
mandated  Vulnerability  Assessment  prepared  for  the  Hetch  Hetchy  water  delivery  system,  no  other 
risk  and  threat  assessment  has  been  completed. 

Although  the  official  City  Emergency  Operations  Plan  does  not  specify  the  departments  that  must 
prepare  functional  emergency  plans,  it  is  generally  understood  that  the  following  departments,  at 
least,  are  expected  to  submit  functional  emergency  plans  to  be  annexed  to  the  Emergency 
Operations  Plan:  SFPD,  Water  Department,  SFFD,  Department  of  Human  Services,  Department 
of  Public  Health,  Department  of  Parking  and  Traffic,  Department  of  Public  Works,  San  Francisco 
Public  Utilities  Commission,  and  San  Francisco  Unified  School  District. 

The  October  5,  2001,  memo  from  MOES  includes  among  Guidelines  for  Emergency  Plans: 
". .  .each  department  is  required  to  maintain  a  department  emergency  plan  that  provides  for  the 
protection  of  staff,  continuity  of  critical  department  functions,  and  support  to  the  overall  City 
response  under  the  City's  Emergency  Operations  Plan." 

The  department  plans  now  on  file  in  MOES  and  their  dates  of  preparation  are: 

1 .  Energy  Shortage  Response  Plan,  September  1 995 

2.  SFFD,  May  1997 

3.  Port  of  San  Francisco,  October  1997. 

4.  San  Francisco  General  Hospital,  March  19986 

5.  Metropolitan  Medical  Task  Force,  1998  (Interagency  Department  of  Public  Health  and  SFFD) 

6.  San  Francisco  Oil  Spill  Plan,  November  1998  (Department  of  Public  Health) 

7.  Weapons  of  Mass  Destruction,  November  1999  (SFPD) 

8.  Department  of  Parking  and  Traffic,  March  2000 

9.  Hetch  Hetchy,  August  2000  (San  Francisco  Public  Utilities  Commission) 

10.  Emergency  Street  Use  and  Utilities  Team,  January  2001 

11.  Metropolitan  Medical  Response  System,  June  2001 

12.  Department  of  Public  Works,  July  2001 

13.  Metropolitan  Medical  Bioterrorism  Threat  Response  Plan,  September,  2001 

14.  San  Francisco  Department  of  Recreation  and  Parks,  November,  2001 

15.  San  Francisco  Public  Utilities  Commission,  February  2002 

16.  Medical  Examiner's  Mass  Fatality  Incident  Response  and  Management  Plan,  February  2003 


Responsibility  for  assuring  adequate  disaster  preparedness  at  San  Francisco  General  Hospital  has  been  delegated  to  the 
Community  Health  Network  Administrator  for  Emergency  Services  in  collaboration  with  the  Health  and  Safety  Program 
and  Director  of  Facilities  Management. 
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17.  Department  of  Public  Health,  March  2003 

18.  San  Francisco  Airport,  2003 

•  Because  the  San  Francisco  Emergency  Operations  Plan  does  not  specify  the  department  heads  who 
are  specifically  responsible  for  planning,  coordination,  and  integration  of  personnel  from  other  city 
departments  and  agencies  into  their  services  for  emergency  operations,  the  Grand  Jury  is  unable  to 
determine  which,  if  any,  of  the  above  plans  might  satisfy  Administrative  Code,  Section  7.9. 

•  Twelve  of  the  18  plans  on  file  have  not  been  updated  since  Sepf  ember  11,  2001. 

•  The  Department  of  Public  Health,  the  Medical  Examiner,  the  San  Francisco  Public  Utilities 
Commission,  and  the  San  Francisco  Airport  have  submitted  plans  to  the  Mayor's  Office  of 
Emergency  Services  since  September  1 1,  2001 .  The  Disaster  Council  has  not  approved  these 
plans  as  required  by  Administrative  Code  Section  7.9  and  therefore  none  has  officially  become 
annexed  to  the  city  plan. 

•  There  are  no  plans  on  file  at  present  from  the  Department  of  Telecommunications  and  Information 
Services,  Department  of  Human  Services,  or  the  Building  Inspection  Department.7 
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The  McKinsey  Report  states  that  to  prepare  effectively  for  incidents  of  all  sizes,  emergency 
services  organizations  need  well-defined  systems  and  procedures  that  are  flexible  and  can  be 
quickly  expanded. 

Department  personnel  are  not  regularly  informed  of  emergency  plan  changes.  Some  departments 
do  not  maintain  updated  emergency  plans  because  of  the  burden  of  a  cumbersome  approval 
procedure  that  includes  review  and  approval  by  oversight  commissions.  Some  express  concern 
about  potential  exposure  to  liability  if  emergency  procedures  are  formally  documented  and 
codified  and  then  are  not  complied  with  thereafter. 


FINDINGS 

1 .  The  current  City  Emergency  Operations  Plan  contains  outdated  and  incorrect  information  and  is 
not  complete.  Contrary  to  the  assertion  made  by  MOES  on  its  web  site  that  the  office  "has 
developed  a  comprehensive  and  integrated  emergency  plan  that  is  updated  continuously," 
emergency  plans  for  a  number  of  city  departments  including  fire  and  police  are  either  out  of  date, 
incomplete,  or  missing  altogether.  Those  that  are  complete  do  not  include  updates  and  changes 
made  since  their  original  publication,  including  any  changes  to  the  lists  of  emergency  numbers, 
evacuation  procedures,  and  specific  actions  as  outlined  in  the  October  5, 2001,  memo  from  MOES. 

2.  The  City  Emergency  Operation  Plan  is  not  in  compliance  with  the  requirement  of  Administrative 
Code  Section  7.9  that  designated  department  heads  formulate  functional  emergency  plans  which, 
when  approved  by  the  Disaster  Council,  become  an  annex  to  the  Emergency  Operations  Plan.    In 
order  to  provide  for  effective  mobilization  of  all  resources  of  the  community  in  an  emergency, 
those  plans  must  be  prepared,  be  up-to-date,  and  be  integrated  into  the  City  Emergency  Operations 


7  The  Building  Inspection  Department  is  responsible  for  assessing  structural  damage  following  an  earthquake  or  other 
event  that  threatens  the  structural  integrity  of  bridges,  overpasses,  and  buildings  throughout  the  City. 
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Plan.  Because  a  number  of  key  departments  have  not  prepared  functional  plans  and  others  have 
not  updated  their  plans,  the  city  plan  is  not  up  to  date. 

3.  Department  personnel  are  not  adequately  informed  of  Emergency  Plan  changes. 

4.  Reliance  by  the  Mayor  and  the  Director  of  Emergency  Services  on  unofficial  emergency  planning 
groups  for  planning  advice  is  inconsistent  with  the  Administrative  Code,  which  vests  the  Disaster 
Council  with  responsibility  for  development  of  emergency  plans  and  recommending  means  of 
implementing  them. 

5.  The  functions  of  the  Kawa-Harrington  group,  the  Emergency  Operations  Planning  Force,  and  the 
Disaster  Council  are  overlapping  and  confusing.  Key  department  heads  are  frustrated  with 
multiple  emergency  planning  groups  that  do  not  have  a  clear  definition,  and,  as  a  result  these 
department  heads  do  not  have  a  clear  understanding  of  the  role  and  authority  of  the  Disaster 
Council.  The  existence  of  these  multiple  planning  bodies  may  result  in  confusion  and  the  failure 
to  implement  successful  emergency  responses. 


RECOMMENDATIONS 

2a.  The  Mayor  should  convene  the  Disaster  Council  immediately  to  review  and  approve  departmental 
functional  emergency  plans  and  thereafter  should  convene  the  Disaster  Council  on  a  regular  basis. 

2b.  The  Disaster  Council,  with  the  assistance  of  the  Director  of  Emergency  Services,  should  review 
and  update  as  necessary  the  Emergency  Operations  Plan  and  should  bring  it  into  compliance  with 
Administrative  Code  Section  7.9  by  September  30,  2003.  The  new  plan  should  include  a 
comprehensive  recovery  plan  that  outlines  the  steps  that  City  Departments,  including,  but  not 
limited  to  the  Department  of  Public  Works,  the  Department  of  Public  Health,  and  the  Department 
of  Human  Services  should  take  to  bring  the  City  back  to  a  non-emergency  state. 

2c.  The  emergency  planning  functions  undertaken  by  the  Emergency  Operations  Planning  Task  Force 
and  the  Kawa-Harrington  group  should  be  assumed  by  the  Disaster  Council. 

2d.  The  Director  of  Emergency  Services  should  obtain  and  present  to  the  Disaster  Council  for 

approval  finalized  and  current  functional  emergency  plans  from  all  departments  designated  by  the 
Disaster  Council  in  the  Emergency  Operations  plan  by  December  31,  2003. 

2e.  The  Director  of  Emergency  Services  should  require  that  every  City  department  required  to  have  a 
functional  emergency  plan  provide  summary  copies  of  that  plan  to  all  employees  on  an  annual 
basis  and  conduct  emergency  training  and  drills  for  its  employees  at  least  twice  a  year.    MOES 
should  monitor,  track  and  report  annually  to  the  Mayor,  the  Disaster  Council,  and  the  Board  of 
Supervisors  departmental  progress  towards  meeting  these  goals.  Annual  performance  evaluations 
of  department  managers  and  key  personnel  should  include  references  to  their  knowledge  and 
understanding  of  the  emergency  plan,  and  evidence  of  participation  in  drills. 

2f.  The  Director  of  Emergency  Services  should  distribute  the  updated  Emergency  Operations  Plan, 
including  updated  annexes  for  all  key  departments,  to  all  departments. 
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2g.  The  Director  of  Emergency  Services  should  coordinate  a  comprehensive  risk  and  threat  assessment 
program  across  the  city  so  that  it  can  create  and  facilitate  specific  response  plans  for  key  locations 
and  prioritize  training  and  investments  across  agencies  and  in  new  resources. 

2h.  The  Mayor  should  appoint  the  department  heads  represented  on  the  Command  Policy  Group  to 
serve  on  the  Disaster  Council,  including  the  Executive  Director  of  the  Department  of 

Q 

Telecommunications  and  Information  Services. 

REQUIRED  RESPONSES 

Mayor  -  60  days 

Director  of  Emergency  Services  -  60  days 


III.  IMPLEMENTATION  OF  A  STANDARDIZED  EMERGENCY  MANAGEMENT  SYSTEM 
AND  INCIDENT  COMMAND  SYSTEMS  /ENSURING  MUTUAL  AID 

FACTS 

•  The  San  Francisco  Administrative  Code  requires  that  "The  Emergency  Services  of  San  Francisco 
shall  use  the  Standardized  Emergency  Management  System  as  specified  in  the  California  Code  of 
Regulations,  Title  19,  Chapter  1,  in  responding  to,  managing,  and  coordinating  multiple  agency  or 
multiple  jurisdiction  incidents,  emergencies,  and  disaster  operations,  whether  single  or  multiple 
discipline."  (S.F.  Admin.  Code,  sec.  7.6-1.) 

•  The  Standardized  Emergency  Management  System  (SEMS)  regulations  establish  an  emergency 
management  system  that  is  based  upon  the  Incident  Command  System.  SEMS  is  intended  to 
standardize  response  to  emergencies  involving  multiple  jurisdictions  or  multiple  agencies.  SEMS 
is  intended  to  be  flexible  and  adaptable  to  the  needs  of  all  emergency  responders  in  California. 
SEMS  requires  emergency  response  agencies  use  basic  principles  and  components  of  emergency 
management  including  the  Incident  Command  System,  multi-agency  or  inter-agency  coordination, 
the  operational  area  concept,  and  established  mutual  aid  systems.  State  agencies  must  use  SEMS. 
Local  government  must  have  implemented  SEMS  by  December  1,  1996,  in  order  to  be  eligible  for 
state  reimbursement  of  response-related  personnel  costs  for  activities  identified  in  the  California 
Code  of  Regulations. 

•  Emergency  response  agencies  operating  at  the  field  response  level  of  an  incident  (such  as  SFFD 
and  SFPD)  must  utilize  the  Incident  Command  System,  incorporating  its  functions,  principles,  and 
components.  Those  functions  are  command,  operations,  planning,  logistics  and  finance.  (Cal. 
Code  of  Regulations,  Title  19,  sec.  2405.) 

•  SEMS  shall  be  utilized:  (1)  when  the  local  government  emergency  operations  center  is  activated  or 
(2)  when  a  local  emergency  is  declared  or  proclaimed.  (Cal.  Code  of  Regulations,  Title  19,  sec. 
2407.) 


The  Department  of  Telecommunications  and  Information  Services  is  the  city  department  responsible  for  the  maintenance 
of  the  City's  800  MHz  communications  system  and  the  management  of  SFGTV  and  the  sfgov  website,  all  of  which  are 
elements  of  the  City's  emergency  response  capability. 
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•  City  eligibility  for  mutual  aid  and  reimbursement  from  the  state  and  from  the  federal  government 
through  the  state,  for  response-related  costs  under  disaster-assistance  programs,  depends  on 
compliance  with  state  SEMS  regulations.  Some  City  departments  do  not  use  the  Incident 
Command  System  during  local  emergencies. 

•  The  State  of  California  "Master  Mutual  Aid  Agreement"  allows  the  coordination  of  mutual  aid  and 
other  emergency  operations  between  and  among  counties  within  the  State  when  a  county's  own 
resources  become  overwhelmed  and  unable  to  handle  a  local  emergency. 

•  The  McKinsey  report  recommends  that  major  departments  such  as  fire  and  police  departments 
establish  a  process  to  evaluate  the  need  for  mutual  aid. 


• 


San  Francisco  has  not  established  a  process  by  which  to  assess  the  need  for  mutual  aid  in  an 
emergency. 

FINDINGS 

1 .  Successful  emergency  response  requires  an  integrated  system. 

2.  Failure  to  utilize  the  Incident  Command  System  may  compronr.se  the  City's  ability  to  obtain 
mutual  aid  and  state  reimbursement  for  emergency  response  costs. 

3.  San  Francisco  may  need  assistance  from  surrounding  communities  to  respond  to  and  recover  from 
a  catastrophic  event. 

4.  If  implemented,  recommendations  made  in  the  McKinsey  Report  related  to  mutual  aid,  recall 
procedures,  and  the  need  to  assess  risks  and  threats  across  the  City  a  could  save  lives. 


RECOMMENDATIONS 

3a.  The  Director  of  Emergency  Services  should  direct  all  City  departments  to  adopt  the  Incident 
Command  System  immediately  for  all  emergency  responses.  The  Office  should  ensure  that  all 
responding  departments  are  complying  and  should  report  their  results  to  the  Mayor,  the  Disaster 
Council  and  the  Board  of  Supervisors  within  90  days  of  this  report. 

3b.  The  Director  of  Emergency  Services  should  direct  all  major  departments  whose  operations  are 
essential  in  an  emergency  to  establish  a  formal  process  to  evaluate  the  need  for  mutual  aid  and 
incorporate  that  plan  in  the  departmental  emergency  plan.  This  process  should  include  criteria  for 
requesting  mutual  aid. 

REQUIRED  RESPONSE 

The  Director  of  Emergency  Services  -  60  days 
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IV.  EMERGENCY  TRAINING  AND  FUNCTIONAL  EXERCISES 

FACTS 

•  Under  a  federally  funded  Emergency  Management  Performance  Grant  to  San  Francisco,  the  State 
Office  of  Emergency  Services  expects  grantees  to  conduct  one  or  more  (depending  on  federal 
requirements  or  suggestions)  tabletop,  functional,  or  full  scale  exercise  per  year. 

•  Since  2001,  San  Francisco  has  conducted  at  least  five  tabletop  or  functional  exercises. 
Interdepartmental  functional  exercises  are  planned  at  least  two  times  a  year,  in  April  and  October. 
In  addition,  departments  report  that  they  have  conducted  functional  and  tabletop  exercises  on  a 
regular  basis. 

Key  members  of  the  Command  Policy  Group,  whose  presence  would  be  essential  during  an  actual 
emergency,  often  do  not  participate  at  the  Emergency  Operations  Center  in  the  semi-annual 
functional  exercises. 

Individual  departments  including  first  responders  conduct  a  variety  of  emergency  exercises.  These 

exercises  vary  significantly  in: 

o    Number  of  exercises  conducted 

o     Scope  of  exercises  conducted 

o     Interdepartmental/Intradepartmental  entities  involved 

o     Comprehensiveness 

o     Efficiency 

A  mass  casualty  incident  exercise  involving  multiple  departments  was  conducted  in  November 
2002  involving  the  San  Francisco  Police  Department,  the  San  Francisco  Fire  Department,  the  Daly 
City  Fire  Department,  the  California  Highway  Patrol,  San  Francisco  Department  of  Recreation  and 
Parks,  Emergency  Medical  Services  (911),  San  Francisco  General  Hospital,  and  San  Francisco 
Department  of  Parking  and  Transportation.  The  exercise  included  five  helicopters.  The  drill 
simulated  an  intentional  plane  crash  into  Candlestick  Park  filled  with  spectators.  Though  first 
responder  departments  valued  the  opportunity  to  plan,  train,  and  practice,  the  Candlestick  Park 
drill  was  initiated  by  the  San  Francisco  49ers  organization. 

Participants  in  the  Candlestick  exercise  state  that  the  Joint  Incident  Command  process  experienced 
significant  difficulty  and  that  SFPD  and  SFFD  did  not  fully  and  properly  implement  the  Joint 
Incident  Command  process. 

No  large-scale  cyber-terrorism  exercises  have  been  conducted  and  bio-terrorism  and  chemical 
functional  exercises  are  conducted  infrequently.  While  there  are  some  debriefing  meetings 
afterwards,  written  evaluations  of  lessons  learned  and  corrective  actions  are  not  consistently 
prepared  and  distributed  to  all  participating  departments. 
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FINDINGS 

1 .  The  emergency  response  exercises  conducted  by  City  departments  are  not  adequate  to  prepare  a 
response  to  a  catastrophic  disaster  involving  multiple  incidents  at  different  locations,  or  to 
incidents  involving  use  of  varied  agents  -  chemical,  biological,  and  radiological. 

2.  The  Director  of  Emergency  Services  and  MOES  do  not  coordinate  enough  functional  exercises 
including  large-scale  interagency  drills  throughout  the  City  to  ensure  that  first  responder 
departments  are  prepared  for  a  major  disaster. 

3.  The  failure  to  include  key  department  leaders  in  functional  emergency  response  exercises  along 
with  department  planners  limits  their  understanding  of  the  City's  emergency  response  system,  thus 
limiting  their  ability  to  recognize  and  solve  problems  in  their  departmental  emergency  plans. 


RECOMMENDATIONS 

4a.  The  Director  of  Emergency  Services  should  annually  conduct  several,  large  scale  multi- 
departmental  functional  exercises  that  simulate  a  variety  of  complex  disaster  scenarios,  such  as  the 
combination  of  explosions  and  biological  agents. 

4b.  Each  functional  and  tabletop  exercise  should  be  followed  by  departmental  written  evaluations  by 
each  participating  department,  using  SEMS  forms,  and  a  debriefing  of  results.  These  evaluations 
should  include  lessons  learned  and  corrective  actions  to  be  taken.  Copies  should  be  submitted  to 
MOES  and  distributed  to  all  participants.  MOES  should  conduct  annual  audits  to  ensure 
compliance. 

4c.  The  Director  of  Emergency  Services  should  require  members  of  the  Command  Policy  Group  to 
participate  in  semi-annual  joint  multi-agency  functional  exercises  with  the  Emergency  Operations 
Planning  Task  Force. 

REQUIRED  RESPONSES 

The  Director  of  Emergency  Services  -  60  days 


V.  "OPERATION  RETURN":  RECOVERING  FROM  DISASTER 

FACTS 

•     A  substantial  number  of  city  employees  live  outside  San  Francisco  city  limits.  Sample 
departments  report  the  following  proportions  of  their  staffs  living  outside  the  City: 
o     Department  of  Public  Health:  45% 
o     Department  of  Public  Works:  48% 
o    Department  of  Human  Services:  42% 
o     San  Francisco  Fire  Department:  61% 
o     San  Francisco  Police  Department:  45% 


• 


In  a  catastrophic  disaster,  an  "island  scenario"  might  occur  in  which  bridges  are  closed  and  roads 
leading  into  the  City  rendered  inaccessible  for  several  days.  There  are  limited  numbers  of  first 
responder  city  employees  and,  if  damage  is  extensive,  they  might  not  be  able  to  respond  to  all 
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affected  areas.  San  Francisco  first  responder  employees  who  are  out  of  the  City  might  not  be  able 
to  return  because  of  destruction  of  highway  access  or  because  they  are  responding  to  the  disaster  in 
their  home  locales. 

Operation  Return  has  been  established  to  return  city  employees  who  are  in  nearby  counties  to  the 
City  via  surface  watercraft  to  perform  disaster  recovery  services.  Operation  Return  is  to  be 
utilized  when  a  disaster  causes  closure  of  the  Golden  Gate  Bridge  and  the  Bay  Bridge  resulting  in 
the  virtual  isolation  of  the  city  from  the  North  and  East.  Priority  in  a  maximum  severity  scenario 
is  to  be  given  to  employees  of  responder  departments  whose  roles  include  saving  lives  and 
protecting  property. 

The  McKinsey  Report  recommends  that  responding  departments  have  a  flexible  recall  procedure 
to  mobilize  off-duty  personnel  and  that  departments  adhere  to  the  recall  procedures  during  training 
and  actual  recalls. 

Operation  Return  was  last  tested  in  1997. 

Several  key  staff  in  first  responder  departments  expressed  doubts  about  the  potential  for  success  of 
Operation  Return.  They  report  a  concern  that  both  first  responders  and  ferry  captains  may  fail  to 
return  to  San  Francisco  for  several  reasons,  such  as  inability  to  get  to  the  ferries,  need  for  disaster 
response  in  the  area  in  which  they  are  at  the  time,  and  concerns  for  their  own  and  their  families' 
personal  safety. 

The  Neighborhood  Emergency  Response  Team  (NERT)  program,  developed  by  SFFD  in  1 990, 
assists  residents  of  San  Francisco  to  be  self-sufficient  in  a  major  disaster  by  training  volunteers  in 
basic  emergency  skills.  Trained  NERT  volunteers  are  key  elements  in  the  City's  emergency 
response.  They  assist  City  responders  within  their  neighborhoods.    NERT  volunteers  may  be  first 
on  the  scene  to  conduct  initial  search,  rescue  and  first  aid. 

A  recovery  plan,  like  a  business  resumption  plan,  sets  forth  and  prioritizes  the  steps  City 
departments  must  take  to  enable  the  departments  to  resume  operations,  first  making  the  department 
operational  and  then  extending  service  to  the  public. 

San  Francisco  does  not  have  a  comprehensive  recovery  plan  that  outlines  the  steps  that  City 
Departments,  including,  but  not  limited  to  the  Department  of  Public  Health,  the  Department  of 
Public  Works,  and  the  Department  of  Human  Services  should  take  to  bring  the  City  back  to  a  non- 
emergency state. 


FINDINGS 

1 .  Operation  Return  has  not  been  adequately  tested  and  may  not  result  in  a  successful  recall  of 
responders. 

2.  The  City's  failure  to  have  a  comprehensive  recovery  plan  could  result  in  loss  of  lives  and  property 
that  could  be  avoided  through  planning  and  inter-agency  coordination. 
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3.    NERT  is  essential  to  immediate  post-disaster  recovery. 

RECOMMENDATIONS 

5a.  The  Director  of  Emergency  Services  should  ensure  that  San  Francisco  first  responder  departments 
test  Operation  Return  at  least  once  annually  and  that  all  departments  adhere  to  the  recall 
procedures  during  training  and  actual  recalls.  All  members  of  first  responding  departments  should 
be  held  accountable  for  failure  to  participate  in  training  and  actual  recalls. 

5b.  SFFD  should  maintain  the  NERT  program  at  least  at  current  levels  of  funding  and  staffing. 

5c.  MOES  should  work  with  all  City  departments  to  create  a  comprehensive  recovery  plan. 

REQUIRED  RESPONSES 

The  Director  of  Emergency  Services  -  60  days 

SFFD  -  60  days 

SFPD  -  60  days 

Director  of  Department  of  Public  Health  -  60  days 

Director  of  Public  Utilities  Commission  -  60  days 

Director  of  Department  of  Public  Works  -  60  days 

Sheriff- 60  days 

Director  of  Department  of  Human  Services  -  60  days 

VI.  BUILDING  SECURITY  AND  EVACUATION 

FACTS 

•     A  substantial  number  of  City  employees  interviewed  did  not  know  what  their  building  evacuation 
plans  and  procedures  were,  and  could  not  recall  the  last  time  there  had  been  an  evacuation  drill. 


• 


Several  City  departments  have  responsibility  for  the  security  of  physical  assets  of  those 
departments.  The  Sheriff  and  the  San  Francisco  Police  Department  are  responsible  for  securing 
other  City-owned  buildings.  San  Francisco  has  no  one  department  or  agency  with  overall 
responsibility  for  protecting  City  assets  against  intrusion  or  destruction. 

Although  security  assessments  have  been  conducted  on  some  San  Francisco  properties,  including 
three  assessments  completed  by  the  Sheriff  in  2002,  a  comprehensive  assessment  of  all  city 
facilities  and  related  funding  requirements  to  ameliorate  serious  inadequacies  has  not  been 
conducted. 

Security  inadequacies  revealed  in  the  most  recent  assessments  by  the  Sheriff  have  not  been 
addressed.9 
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Inasmuch  as  the  Sheriffs  security  assessment  is  confidential  and  contains  sensitive  information  about  the  vulnerability  of 
City  assets,  the  Grand  Jury  has  not  detailed  the  findings  or  the  recommendation  of  the  Sheriff. 
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FINDINGS 

Building  evacuations  plans  have  not  been  included  as  an  integral  part  of  emergency  exercises  and 
are  sporadic.  Often  they  consist  of  a  simple  map  tacked  on  a  wall,  and  are  only  minimally  helpful 
in  informing  personnel. 

Buildings  housing  City  operations  and  other  assets  of  the  City  that  are  essential  in  an  emergency 
are  vulnerable  to  damage  from  terrorist  or  other  criminal  acts  because  of  security  inadequacies. 


RECOMMENDATIONS 

6a.  The  Mayor  should  designate  one  City  department  to  manage  the  security  of  City  buildings  and 
assets. 

6b.  The  City  should  immediately  implement  the  corrective  actions  identified  in  the  Sheriffs  Physical 
Security  classified  audits  of  2002. 

6c.  MOES  or  the  agency  given  overall  security  responsibility  should  conduct  a  vulnerability 
assessment  of  all  City  properties  and  identify  any  additional  security  measures  that  are  necessary. 

6d  MOES  should  ensure  that  all  buildings  in  which  City  employees  are  located  conduct  evacuation 
drills  at  least  once  a  quarter.  In  addition,  all  employees  should  be  reminded  via  email  at  least  twice 
yearly  of  basic  evacuation  procedures  including: 

•  Which  exits  to  use  and  where  staging  areas  are  located 

•  Who  is  responsible  for  directing  and  coordinating  the  process  for  each  floor 

•  Who  assures  that  the  building  has  been  totally  evacuated 

•  How  employees  are  informed  of  when  it  is  safe  to  return 

REQUIRED  RESPONSES 

Mayor  -  60  days 

The  Director  of  Emergency  Services  -  60  days 

Board  of  Supervisors  -  90  days 


VII.  ADEQUACY  OF  EMERGENCY  RESOURCES 
A.  Communications  and  Technology 

FACTS 

•     The  800  MHz  radio  system,  the  Citywide  Emergency  Radio  System,  is  the  primary 

communications  vehicle  used  by  public  safety  departments  (SFFD  and  SFPD).  It  is  a  23-channel, 
fully  simulcast  radio  system  with  one  Prime  Controller  site  on  Twin  Peaks  and  seven  repeater  sites 
connected  by  microwave.  The  Prime  Controller  site  is  connected  to  the  Combined  Emergency 
Communications  Center  (1011  Turk  Street)  by  a  fiber  link  owned  and  operated  by  the  City.  The 
800  MHz  system  is  a  trunked  system  which  receives  as  well  as  transmits.  No  location  away  from 
Twin  Peaks  serves  as  a  back-up  site  for  the  equipment  that  supports  the  800  MHz  system.  There 
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are  multiple  back  up  systems  to  support  failure  of  the  800  MHz  system,  but  these,  too,  are  located 
on  Twin  Peaks. 

The  Department  of  Public  Works  operates  an  older  trunked  system  of  five  channels  that  receives, 
but  does  not  transmit.  The  Police  Department  operates  a  low-band  system  as  a  back-up  to  the  800 
MHz  system.  The  City  maintains  10  mutual  aid  channels  for  coordination  with  other  agencies  and 
jurisdictions. 

On  Twin  Peaks,  one  tower  holds  the  Citywide  Emergency  Radio  System  and  the  mutual  aid 
channels.  A  second  tower  carries  the  Department  of  Public  Works  system  and  the  two  police  low- 
band  channels.  Communication  to  six  fire  stations  is  also  wired  from  Twin  Peaks. 

Both  the  transmitter  and  the  mechanical  equipment  for  the  800  MHz  System  are  located  on  Twin 
Peaks.  A  television  camera  monitors  the  security  of  the  equipment.  A  chain  link  fence  with 
barbed  wire  affixed  to  the  top  surrounds  the  facility.  Access  is  alarmed  and  the  building  can  be 
opened  only  with  a  key  card.    When  the  federal  Department  of  Homeland  Security  raises  the  alert 
level,  increased  patrol  car  passes  are  ordered  on  a  "best  effort"  basis.  This  does  not  ensure  a 
scheduled,  regular  presence  at  the  site. 

The  California  Department  of  Transportation  is  installing  a  microwave  repeater,  also  at  the  Twin 
Peaks  site,  for  the  purposes  of  monitoring  security  at  the  Golden  Gate  and  Bay  Bridges. 

The  800  MHz  system  was  reported  by  MOES  and  most  public  officials  as  the  most  reliable;  yet 
significant  concerns  are  reported,  including  that  it  has  not  been  tested  to  failure.  Multiple  "dead" 
areas  exist  within  the  800  MHz  system,  including,  but  not  limited  to,  high  rise  buildings,  locations 
within  850  Bryant  Street,  Treasure  and  Yerba  Buena  Islands,  at  Hunters  Point,  and  in  some  areas 
of  BART.  Transmission  problems  regularly  occur  in  the  use  of  the  800  MHz  system,  associated 
with  the  topographic  characteristics  of  the  City  and  its  perimeter.  For  example,  800  MHz  radio 
communication  is  not  possible  between  the  Airport  and  the  City,  and  800  MHz  radios  do  not 
transmit  from  Pacifica  and  Half  Moon  Bay  where  some  key  responders  live. 

The  Mayor's  Emergency  Telephone  System  is  on  unsupervised  circuits. 

Police  call  boxes,  which  are  part  of  the  Mayor's  Emergency  Telephone  System,  are  on 
unsupervised  circuits.  The  switchboard  is  located  at  the  Emergency  Operations  Center  at  101 1 
Turk  Street. 

•  The  cablehead  of  the  public  safety  network  is  located  underneath  the  plaza  next  to  the  1011  Turk 
Street  Emergency  Operations  Center  building. 

•  MOES  maintains  the  City's  Emergency  Operations  Center  at  1011  Turk  Street.  Under  certain 
emergency  conditions,  City  agencies  are  organized  under  SEMS  guidelines  as  required  by  the 
Government  Code  and  the  Emergency  Operations  Center  is  activated.  Representatives  of  key 
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1  An  unsupervised  circuit  is  a  circuit  in  which  no  audible  or  visual  signal  appeal  j  when  the  circuit  is  not  functioning. 
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departments  and  agencies  report  to  the  Emergency  Operations  Center  to  coordinate  emergency 
response  operations. 

The  President  of  the  Board  of  Supervisors,  Supervisors  listed  in  the  City's  line  of  succession,  the 
Municipal  Railway,  the  Department  of  Human  Services  and  the  Housing  Authority  do  not  possess 
800  MHz  radios. 

The  City  relies  on  the  American  Red  Cross  Bay  Area  Chapter  for  disaster  assistance.  American 
Red  Cross  Bay  Area  Chapter  staff  members  do  not  have  800  MHz  radios.  They  communicate  at 
the  disaster  scene  via  landlines  and  Nextel.  To  mobilize  resources,  they  relay  information  through 
the  San  Diego  chapter  of  the  American  Red  Cross. 

Multiple  interviewees  reported  that  the  800  MHz  system  is  difficult  to  use  without  adequate 
training;  additionally,  no  training  has  occurred  in  Police  Department  operations  specifically 
focused  on  communication  in  the  event  of  800  MHz  inoperability. 

The  Department  of  Public  Works  has  an  inadequate  supply  of  800  MHz  radios  for  its  first 
responders  to  do  their  jobs  in  a  catastrophic  emergency. 

Equipment  that  supports  the  DPW  older,  trunked  system  and  the  Police  Department  low-band 
system,  both  of  which  are  back-up  for  the  800  MHz  system,  is  also  located  at  Twin  Peaks.  There  is 
no  back-up  prime  controller  site  for  those  back-up  systems  intended  to  mitigate  the  failure  of  the 
800  MHz  system,  which  is  also  located  at  the  Twin  Peaks  location. 

If  the  Twin  Peaks  location  is  damaged  significantly  or  destroyed,  800  MHz  system,  the  10-channel 
mutual  aid  network  and  the  wireline  that  connects  the  SFPD  low-band  system  will  fail;  police 
radio-to-radio  communication  would  experience  significant  loss  of  power,  interference,  and  system 
overload.  The  wire  connection  at  the  Twin  Peaks  site  that  supports  six  fire  stations,  which  depend 
on  the  Twin  Peaks  site,  and  the  older  DPW  trunked  system  would  also  fail. 

The  Motorola  Supervisory  Control  and  Data  Acquisition  system  monitors  the  functioning  of  the 
800MHz  system.  It  is  approximately  four  years  old. 

At  this  time,  no  plan  has  been  developed  and  distributed  for  the  use  of  back-up  communications 
systems  in  the  event  of  the  failure  of  the  800  MHz  system. 

Computer  technology  at  SFPD  is  antiquated. 

Northern  Police  Station,  located  at  Turk  and  Fillmore  Streets,  within  a  half-mile  of  the  Emergency 
Operations  Center,  is  designated  as  the  back-up  center  for  Emergency  Communications  (911). 
The  station's  computer  technology  is  widely  reported  to  be  "woefully  inadequate." 

Police  officers  do  not  regularly  utilize  e-mail  communication.  Unless  officers  are  physically 
present  for  the  "morning  line  up  briefing"  in  district  stations,  the  most  current  information  about 
changes  in  emergency  plans  and  procedures  is  not  received. 
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The  Department  of  Telecommunications  and  Information  Services  data  center  is  located  in  a 
building  in  downtown  San  Francisco  that  is  used  for  multiple  other  commercial  purposes.   If  the 
data  center  were  destroyed  or  significantly  damaged,  all  computer  systems  would  run  from  an  IBM 
site  at  Boulder,  Colorado.  A  team  of  department  employees  would  be  dispatched  to  Boulder  and 
San  Jose,  if  accessible,  to  attempt  to  bring  up  the  systems  and  networks.  A  storage  facility  in  Iron 
Mountain  would  be  contacted  to  transport  all  of  the  City's  back-up  tapes  to  Boulder.  The  response 
time  to  have  the  City  system  up  and  running  would  depend  on  the  ability  of  department  personnel 
and  equipment  to  reach  Boulder. 

Senior  managers  in  several  City  departments  report  that  communications  within  the  850  Bryant  St. 
structure  are  unreliable  because  of  communications  dead  spots. 

The  Auxiliary  Communications  Service,  formed  eight  years  ago,  consists  of  180  FCC-licensed 
volunteer  HAM  operators.  Its  mandate  is  to  provide  back-up  communications  for  all  government 
agencies  in  the  City.  It  is  a  member  of  the  Emergency  Operations  Planning  Task  Force.  It 
conducts  twelve  drills  annually,  including  some  joint  exercises  with  SFFD,  SFPD,  and  NERT. 
HAM  radios  are  located  in  all  10  SFFD  Battalion  Headquarters  Stations.  They  are  in  good 
working  order  and  are  inspected  by  the  Auxiliary  Communications  Service  annually.  In  an 
emergency  HAM  operators  will  be  deployed  to  those  stations  to  operate  the  radios  to  communicate 
with  NERT  volunteers  and  with  a  radio  room  in  the  Emergency  Operations  Center.  If  HAM 
operators  are  not  available,  hand-held  radios  and  couriers  must  be  used.  The  service  has  been 
activated,  but  has  never  been  relied  on  as  other  communication  systems  have  functioned.  The 
organization  has  provided  back-up  assistance  on  occasion.  When  the  9-1-1  system  went  down  and 
those  calls  were  routed  to  850  Bryant  Street,  operators  were  deployed  to  district  police  stations. 
The  Salvation  Army,  a  major  mass  food  provider  for  the  City,  relies  on  landline,  cell  phones,  and 
HAM  operators  to  communicate  among  its  personnel  and  with  MOES. 

The  Motorcycle  Emergency  Response  Corpus  is  a  volunteer  organization  of  motorcyclists  in  the 
City  prepared  to  move  personnel  and  supplies  around  the  City  in  a  disaster.  Coordinating  with 
MOES  and  SFFD,  its  volunteers  can  move  through  congested  and  damaged  streets,  facilitate 
communications,  ferry  supplies  and  rescuers,  make  damage  assessments,  provide  some  first  aid, 
and  work  with  NERT.    The  Courier  Disaster  Response  Team  is  a  volunteer  organization  of 
bicyclists  with  a  similar  mission. 


FINDINGS 

Present  arrangements  to  ensure  the  safety  and  security  of  the  communications  systems  sited  on 
Twin  Peaks,  including  the  800  MHz  system,  are  inadequate  generally  and  are  even  more  so  during 
times  of  raised  Department  of  Homeland  Security  alerts. 

If  the  Twin  Peaks  site  is  damaged  significantly  or  destroyed,  the  800  MHz  system,  the  10-channel 
mutual  aid  network,  and  the  wire  line  that  connects  the  police  low-band  system  likely  will  fail. 
The  resulting  police  radio-to-radio  communication  will  experience  significant  loss  of  power,  much 
interference,  and  system  overload.  The  wire  connection  that  supports  six  fire  stations  that  depends 
on  the  Twin  Peaks  site  and  the  Department  of  Public  Works  trunked  system  would  also  fail. 
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3.  Failure  to  have  a  back-up  site  away  from  Twin  Peaks  for  the  800  MHz  system  compromises  the 
City's  ability  to  rely  on  that  system,  and  therefore  the  use  of  the  800  MHz  system  is  at  risk. 

4.  Many  individuals  and  departments,  critical  to  successful  disaster  management,  do  not  possess  800 
MHz  instruments  and,  therefore,  have  no  access  to  the  system. 

5.  Because  Northern  Station,  the  back-up  emergency  communication  facility,  is  so  close  to  the 
Emergency  Operations  Center  site  and  because  of  the  weaknesses  of  information  technology  in  the 
Police  Department,  Northern  Police  Station  is  inappropriate  for  use  as  a  back-up  communications 
center. 

6.  Inadequate  information  technology  in  use  throughout  the  SFPD  poses  increased  risk  to  the 
residents  of  the  City  and  County  of  San  Francisco  during  emergencies. 

7.  Serious  technical  and  security  risks  are  associated  with  the  physical  location  of  the  Department  of 
Technology  and  Information  Services  data  center.  Its  location  in  a  downtown  commercial  area  is 
inappropriate  for  its  requirements. 

8.  If  radio  and  telephone  communications  fail  in  a  disaster,  HAM  radios  may  be  the  only  mode  of 
communication  available. 


RECOMMENDATIONS 

7a.  MOES  and  SFPD  should  immediately  determine  how  to  better  satisfy  the  safety  and  security 
concerns  related  to  the  present  location  of  the  800  MHz  system.  Improved  security  and  a  back-up 
plan  for  the  800  MHz  system  must  be  implemented  immediately. 

7b.  800  MHz  radios  must  be  secured  for  as  many  first  responders  as  possible. 

7c.  MOES  and  DTIS  should  immediately  locate  back-up  locations  for  the  800  MHz  system  facilities. 

7d.  MOES  in  collaboration  with  the  DTIS  should  immediately  create  a  plan  that  establishes  by  priority 
how  back-up  or  redundant  communications  systems  should  be  utilized  if  the  800  MHz  system 
fails.  Integral  to  that  plan  should  be  measures  by  which  critical  leadership  required  for  emergency 
services  could  be  immediately  recalled. 

7e.  MOES  should  ensure  that  the  Department  of  Telecommunications  and  Information  Services  tests 
the  800  MHz  system  to  failure,  and  investigate  how  to  best  mitigate  problems  with  the  multiple 
"dead"  zones  in  the  system. 

7f.  MOES  should  work  with  departments  and  public  officials  to  ensure  that  those  charged  with 
primary  responsibility  in  an  emergency  have  800  MHz  radios,  are  trained  in  the  use  of  the  800 
MHz  system,  are  conversant  with  a  prioritized  back-up  system  communications  plan,  and  are 
properly  trained  in  back-up  communications  systems. 
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7g.  MOES,  DTIS  and  SFPD  should  investigate  the  adequacy  of  their  information  systems,  and 
immediately  address  improvements  that  may  be  necessary  for  Northern  (or  any  other)  Station  to 
function  as  a  back-up  emergency  communications  center  in  a  catastrophic  emergency. 

7h.  DTIS  should  be  authorized  to  identify  and  secure  a  more  suitable  and/or  back-up  location(s)  for 
the  City's  server. 

7i.  MOES  and  SFPD  should  establish  the  back-up  Emergency  Communications  Center  at  a  site  more 
distant  from  the  Emergency  Operations  Center  than  is  Northern  Station. 

7j.  MOES  should  develop  a  plan  to  provide  staff  of  American  Red  Cross  Bay  Area  Chapter  800  MHz 
radios  for  use  in  an  emergency  and  train  them  in  their  use. 

REQUIRED  RESPONSES 

The  Director  of  Emergency  Services  -  60  days 

San  Francisco  Police  Department  -  60  days 

San  Francisco  Fire  Department  -  60  days 

Department  of  Technology  and  Information  Services  -  60  days 

Board  of  Supervisors  -  90  days 

B.  The  Basic  Necessities  -  Shelter,  Blankets,  Cots,  and  Food 

FACTS 

•  The  current  population  of  the  City  and  County  of  San  Francisco  is  over  750,000  residents. 
Commuters  and  tourists  increase  the  number  to  well  over  1,000,000  people  during  an  average 
business  day. 

•  According  to  "Disaster  Care  and  Shelter  Planning  in  San  Francisco,"  a  2001  report  presented  by 
MOES  to  the  Emergency  Operations  Planning  Task  Force,  in  the  worst  case  scenario,  as  in  a  major 
earthquake,  as  many  as  40,000  people  could  be  directly  displaced  and  in  need  of  emergency 
shelter.  Others  displaced  could  be  workers  unable  to  leave  the  city,  tourists,  conventioneers, 
visitors,  and  residents  with  no  electricity,  water  or  sewer.  People  affected  by  secondary  disaster, 
such  as  fires,  would  increase  the  numbers  of  people  needing  shelter.  In  the  case  of  larger  and  more 
complex  disasters,  the  numbers  might  be  much  greater.  The  report  identified  a  need  for  more  large 
shelter  sites  and  shelter  supplies  distributed  throughout  the  city. 
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In  all  natural  disasters  and  other  emergencies  of  catastrophic  proportions,  the  American  Red  Cross 
provides  relief  assistance  such  as  shelter,  food,  clothing  and  temporary  housing,  in  accordance 
with  its  established  corporate  policies,  procedures  and  guidelines.  All  American  Red  Cross 
assistance  to  victims  of  disaster  or  emergency  is  an  outright  gift.  The  American  Red  Cross  Bay 
Area  Chapter,  the  local  unit  of  the  American  Red  Cross,  is  responsible  for  all  local  Red  Cross 
activities  within  its  jurisdiction.  Its  direct  jurisdiction  includes  the  counties  of  Alameda,  Contra 
Costa,  Marin,  San  Francisco,  San  Mateo  and  Solano. 

The  American  Red  Cross  national  office  establishes  criteria  by  which  to  determine  what 
constitutes  an  acceptable  shelter,  including  space,  particular  utilities  (toilets  and  sinks),  and 
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accessibility  standards.  The  City  and  County  of  San  Francisco  unofficially  has  decided  that  all  city 
emergency  shelters  must  meet  more  stringent  criteria  established  by  the  Mayor's  Office  of 
Disability  to  meet  the  needs  of  the  disabled. 

The  Red  Cross  has  identified  many  sites  in  the  City  that  meet  Red  Cross  standards  for  use  as  major 
disaster  shelters.  The  City  has  agreed  to  use  only  six  because  they  alone  meet  the  City's  standards 
for  the  disabled:  Washington  High  School,  Mission  High  School,  Marina  Middle  School,  Giannini 
Middle  School,  Moscone  Convention  Center,  and  Bill  Graham  Civic  Auditorium. 

Total  officially-approved  shelter  capacity  has  been  inconsistently  reported  by  the  Department  of 
Human  Services,  the  Red  Cross,  and  MOES.  The  figures  range  from  5,500  for  the  six  official 
shelter  sites  to  13,500  for  the  combined  shelter  capacity  for  the  Moscone  Convention  Center  and 
Bill  Graham  Civic  Auditorium. 

The  Department  of  Human  Services  is  the  lead  department  for  emergency  care  and  shelter  in  the 
City.  Responsibilities  of  this  department  include  the  provision  of  food,  clothing,  shelter  and  other 
basic  necessities  on  a  large  scale  following  a  major  disaster.  The  department  keeps  only  430  mats 
and  1 ,300  blankets  in  its  possession.  It  relies  on  the  Red  Cross  to  provide  the  bulk  of  cots  and 
blankets  needed  in  an  emergency. 

The  Red  Cross  stores  emergency  supplies  in  three  sites  in  the  City.  These  three  sites  store  a  total 
of  1 ,400  blankets  and  700  cots.  The  cots  and  blankets  in  these  sites  are  resources  for  and  could  be 
provided  to  any  or  all  of  the  six  counties  under  local  Red  Cross  jurisdiction  (San  Mateo,  Alameda, 
Contra  Costa,  Solano,  and  Marin  in  addition  to  San  Francisco).    The  Red  Cross  Bay  Area  Chapter 
can  augment  these  resources  to  several  thousand  from  supplies  stored  in  the  other  five  counties. 

In  a  worst-case  scenario  in  which  both  bridges  are  down  or  closed,  it  could  take  three  to  eight  days 
to  bring  supplies  into  the  City.  Currently,  the  closest  Red  Cross  Disaster  Field  Supply  Center  is  in 
San  Pedro,  California.  These  centers  have  the  capacity  to  store  10,000  cots  and  blankets.  The  Red 
Cross  is  currently  planning  to  establish  another  site  in  the  Bay  Area.  A  minimum  of  at  least 
10,000  square  feet  is  needed  for  that  facility.  It  would  be  too  costly  for  the  Red  Cross  to  rent  a 
warehouse  of  that  size  in  the  City. 

The  Department  of  Human  Services  estimates  that  it  would  cost  the  City  $25,000  to  purchase 
shelter  startup  supplies  for  250  people  (cots,  two  blankets  per  person,  towels,  basic  toiletry  items, 
first  aid  supplies,  paper  goods). 

The  Red  Cross  Bay  Area  Chapter  has  established  Mass  Care  caches  of  basic  food  kits,  beverage 
and  sanitation  supplies  at  its  San  Francisco  and  Oakland  branch  offices.  Each  cache  is  designed  to 
serve  1,500  people  for  24  hours.  The  purpose  of  the  caches  is  to  support  initial  feeding 
requirements  in  shelters,  until  a  direct  food  drop  shipment  can  be  arranged,  and  to  act  as  a  reserve 
for  large  mobile  canteen  operations. 

San  Francisco  relies  on  the  Red  Cross  and  the  Salvation  Army  to  provide  food  in  the  event  of  a 
disaster.  The  Red  Cross  does  not  store  large  food  stockpiles.  In  fact,  as  its  food  items  reach  their 
expiration  date,  they  are  being  destroyed  and  not  being  replenished.  The  Red  Cross  plans  to  use 
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vendors  (churches,  restaurants,  volunteer  organizations,  and  large  catering  services)  to  provide 
food  during  future  emergencies. 

•     The  Salvation  Army  regularly  feeds  seniors  and  people  with  low  incomes.  In  an  emergency,  it  has 
available  in  San  Francisco  two  mobile  canteens  holding  500  meals  each.  Four  additional  mobile 
canteens  are  available  in  surrounding  counties  and  could  arrive  within  two  hours  to  the  City  if 
access  is  unimpeded.  The  Salvation  Army  Central  Kitchen,  located  in  San  Francisco,  when 
pressed  into  service  and  fully  stocked,  could  provide  30,000  meals  in  a  day.  Currently,  it  is  not 
fully  stocked  and  has  the  capacity  to  provide  only  15,000  meals.  The  Salvation  Army  does  not 
currently  have  a  contract  with  the  City  to  provide  food.  This  means  when  the  City  asks  them  for 
food,  the  Salvation  Army  must  first  consider  where  to  get  it  and  how  much  it  will  cost  them.  It 
does  use  local  vendors  when  possible,  in  addition  to  its  own  stock.  The  Salvation  Army  and 
MOES  have  discussed  developing  a  Memorandum  of  Understanding  under  which  the  Salvation 
Army  would  build  up  its  supply  of  food  stocks  to  full  capacity  in  its  Central  Kitchen.  The 
Salvation  Army  has  three  warehouse  locations  in  the  City  and  several  additional  sites  that  have 
capacity  to  provide  food  and  shelter  during  an  emergency.  The  total  number  that  these  could 
shelter  and  feed  is  1,330. 

FINDINGS 

1.  The  actual  numbers  of  officially  approved  shelter  beds  for  emergency  use  in  San  Francisco  is 
uncertain.  Adding  the  Salvation  Army  bed  capacity  does  not  bring  it  to  the  level  established  as 
appropriate.  Using  the  highest  estimate,  the  City's  current  mass  shelter  plan  is  not  adequate  to 
house  40,000  people,  the  number  of  people  estimated  by  the  Mayor's  Office  of  Emergency 
Services  to  be  left  homeless  as  a  result  of  a  major  earthquake.  The  needs  for  shelter  in  the  city  in  a 
larger,  more  complex  disaster  are  unknown. 

2.  In  its  effort  to  ensure  accommodation  of  residents  with  special  needs,  the  Mayor's  Office  of 
Disability  has  created  a  barrier  to  effective  shelter  planning  for  the  larger  population  of  the  City. 

3.  Because  storage  of  cots  and  blankets  is  not  dispersed  throughout  the  City,  many  residents  are  at 
risk  of  not  having  access  to  them  if  those  locations  with  resources  are  damaged  or  become 
inaccessible. 

4.  The  total  of  2,700  blankets  and  1,130  cots  that  are  stored  in  San  Francisco,  a  major  metropolitan 

city  which  it  is  predicted  will  suffer  a  major  earthquake,  is  inadequate. 

5.  The  City  and  County  of  San  Francisco  does  not  have  any  food  supplies  of  its  own  in  stock  for  an 
emergency.  San  Francisco  is  completely  dependent  on  private  organizations  for  food  in  the  event 
of  an  emergency.  The  Salvation  Army  is  the  primary  food  provider. 


RECOMMENDATIONS 

7k.  The  City  should  adopt  the  national  American  Red  Cross  shelter  criteria  and  approve  additional 
shelter  sites  to  accommodate  at  least  40,000  people. 
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71.  The  City  should  provide  a  10,000  square  feet  facility,  either  rent-free  or  at  cost,  to  the  Red  Cross 
Bay  Area  Chapter  for  use  as  a  Disaster  Field  Supply  Center. 

7m.  The  City  should  enter  into  a  Memorandum  of  Understanding  with  the  Salvation  Army  to  enable 
the  Salvation  Army  to  build  up  its  supply  of  food  stocks  to  full  capacity  in  its  Central  Kitchen. 

7n.  The  City  should  obtain  shelter  start  up  supplies  and  store  them  in  each  District. 

REQUIRED  RESPONSES 

The  Director  of  Emergency  Services  -  60  days 
Board  of  Supervisors  -  90  days 


C.  Hazardous  Materials  Suits 

FACTS 

According  to  the  McKinsey  Report,  "special  operations  units  such  as  hazmat  units  are  likely  to 
play  crucial  roles  in  the  city's  response  to  large  and  complex  incidents,  particularly  those  that 
result  from  terrorist  acts.  Such  attacks  could  involve  radiological,  chemical,  and  biological  agents, 
and/or  multiple,  simultaneous  incidents,  either  on  land  or  over  water.  Preparing  for  and 
responding  to  such  attacks  could  require  special  operations  capabilities." 

SFPD  has  eight  Level  "A"  suits;  these  offer  the  highest  level  of  protection.  They  are  designated 
for  use  by  the  SWAT  teams  and  Bomb  Squad.  SFPD  has  approximately  30  Level  "B"  suits  (with 
self-contained  breathing  equipment).  Most  officers  do  not  have  Level  "C  suits  though  some  will 
be  purchased  using  funding  expected  through  grants.  However,  this  funding  will  not  pay  for 
protective  gear  for  all  front  line  police  officers. 

Level  A  provides  the  highest  level  of  protection  with  a  self-contained  breathing  apparatus  (SCBA) 
where  the  officer  is  totally  encapsulated.  A  Level  A  suit  consists  of  a  shell  that  goes  over  the 
SCBA;  the  wearer  looks  through  a  clear  plastic  shield  with  no  breaks  including  masks,  gloves,  and 
boots.  The  wearer  is  totally  self-contained  where  additional  gloves,  boots  go  over  the  suit.  These 
are  considered  "Hot  zone  suits"  to  be  used  closest  to  the  scene. 
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Level  B  is  similar  to  Level  A,  but  not  totally  encapsulated.  A  Level  B  suit  also  has  a  SCBA,  but 
the  wearer  puts  on  a  suit  of  clothes,  then  boots,  then  gloves,  then  SCBA  on  top  of  that.  Portions  of 
the  body  can  be  exposed.  This  is  considered  a  definitive  one  notch  down  from  a  Level  A  suit. 

Level  C  suits  have  an  air-purifying  respirator  which  filters  air  from  outside  the  suit.  In  a  chemical 
release,  users  would  need  filters  specific  for  those  chemicals.  Level  C  only  protects  at  the  outer 
reaches  of  an  incident. 

•     Hazmat  suits  remain  durable  for  one  year,  with  certain  maintenance  costs  associated  with  them. 
Training  is  required  for  their  use. 


1 '  McKinsey  Report,  p.  74. 
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SFFD  has  one  decontamination  unit. 

Emergency  Medical  Services  (9-1-1)  has  no  hazmat  suits.  In  a  bioterror  event,  Emergency 
Medical  Services  has  been  instructed  to  remain  three  to  four  blocks  away  until  notified  differently. 

SFPD  and  SFFD  representatives  express  concern  about  the  inadequate  supply  of  hazmat  suits,  the 
lack  of  regular  training  in  their  use,  and  the  lack  of  funding  for  their  maintenance.  Multiple 
interviewees  expressed  concerns  that  the  police  will  be  expected  to  perform  their  duties  in  disasters 
of  any  kind  and  will  enter  an  area  contaminated  with  biohazards  wearing  inadequate  or  no 
protective  gear. 


FINDINGS 

1 .  The  City  is  not  adequately  prepared  to  respond  to  a  chemical  or  bioterrorist  incident. 

2.  Additional  hazmat  suits  and  equipment  are  needed  including  an  additional  decontamination  unit. 

RECOMMENDATIONS 

7o.  SFPD  and  SFFD  should  expand  current  hazmat  inventories. 

7p.  In  collaboration  with  MOES,  the  departments  should  analyze  the  costs  and  benefits  of  different 
hazmat  expansion  alternatives  and  develop  a  specific  proposal,  including  funding  alternatives  that 
cover  technical  training. 

7q.  SFFD  should  develop  a  decontamination  plan  that  includes  the  purchase  of  additional  units. 

REQUIRED  RESPONSES 

SFFD  -  60  days 
SFPD  -  60  days 
The  Director  of  Emergency  Services  -  60  days 


D.  Helicopters 

FACTS 

•  San  Francisco  is  the  only  major  metropolitan  city  nationwide  that  lacks  a  helicopter  capability. 

•  San  Francisco  must  currently  rely  on  California  Highway  Patrol  for  use  of  its  helicopters  in  an 
emergency. 


• 
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The  City  and  County  of  San  Francisco  previously  had  the  use  of  one  helicopter.  Its 
instrumentation  is  being  dismantled  to  prepare  the  helicopter  for  sale  at  auction. 

The  SFFD  emergency  plan  contemplates  the  use  of  three  SFPD  helicopters  in  its  emergency 
response. 
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•  According  to  the  Fire  Department  Manual,  helicopters  can  play  a  vital  role  in  an  emergency 
response  by  providing: 

o     Aerial  reconnaissance  and  support  for  the  Fire  Department,  such  as  locating  the  "hof'spots 

and  providing  damage  assessment 
o     Night  vision  capabilities  thus  enlarging  aerial  reconnaissance  capacities 
o    Downlink  live  video  viewing  of  the  disaster  area(s) 
o     Videotaping  of  operations  on  the  ground  and  making  these  tapes  available  for  training 

purposes 
o     Capability  to  deliver  fire  fighting  personnel  to  the  tops  of  high-rise  buildings  during  fires 

and  other  emergencies 
o     Transportation  of  personnel  and  equipment  to  locations  throughout  the  city, 
o    Relay  of  radio  reports.12 

•  When  not  being  used  for  emergency  purposes,  helicopters  have  the  potential  to  generate  revenue 
through  patient  evacuation  services.  San  Francisco  has  no  heliport  capacity  assigned  at  this  time, 
despite  the  fact  that  San  Francisco  General  Hospital  is  the  exclusive  trauma  center  for  the  City. 

•  Other  California  cities  and  counties  regularly  use  helicopters  to  support  public  safety  departments 
during  large  public  demonstrations,  traffic  circulation  challenges,  and  to  aid  in  both  crime 
prevention  and  the  apprehension  of  criminals.  SFPD  reports  that  S3. 4  million  in  one  year  had  been 
expended  in  disability  and  liability  costs  associated  with  police  pursuits  in  squad  cars;  S500K  is 
required  annually  for  the  operation  of  one  helicopter. 


• 


The  McKinsey  Report  makes  repeated  references  to  the  critical  support  and  efficient  distribution 
of  information  that  helicopters  can  and  should  provide  in  a  catastrophic  emergency. 


FINDING 


1 .    Helicopters  are  essential  to  adequate  disaster  response. 


RECOMMENDATION 

7r.  San  Francisco  should  analyze  the  costs  and  benefits  of  securing  one  or  more  helicopters  and 
develop  a  specific  proposal  for  helicopter  services,  including  funding  alternatives. 

REQUIRED  RESPONSES 

The  Director  of  Emergency  Services  -  60  days 

SFFD  -  60  days 

SFPD  -  60  days 

Department  of  Public  Health  -  60  days 

Board  of  Supervisors  -  90  days 


Fire  Department  manual.  August  1999.  p.  29. 
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VIII.  BUDGETS  AND  FINANCIAL  SUPPORT 

FACTS 

•  The  City  budget  does  not  have  an  "emergency  funds"  line  item,  nor  do  the  budgets  of  the 
individual  departments  involved  in  emergency  services.  San  Francisco  currently  does  not  collect 
data  about  nor  monitor  overall  emergency  planning  expenditures. 

•  The  current  budget  emergency  has  the  potential  of  curtailing  funding  for  emergency  services. 


FINDINGS 

1 .  San  Francisco  is  unable  to  determine  the  adequacy  of  financial  resources  being  allocated  or 
whether  redundant  expenditures  are  occurring  because  departments  are  not  required  to  provide  line 
item  budgets  for  emergency  services  expenditures. 

2.  At  this  time  of  fiscal  crisis  in  the  City,  funding  for  emergency  services  is  at  serious  risk  of  being 
cut. 


RECOMMENDATIONS 

8a.  Every  department  involved  in  emergency  services  should  allocate  funding  for  emergency  services, 
and  this  funding  should  be  a  separate  line  item  in  their  budgets. 

8b.  The  City  budget  should  include  a  line  item  for  provision  of  emergency  services  that  is  a  roll  up  of 
the  department  emergency  services  budgets. 

REQUIRED  RESPONSES 

Board  of  Supervisors  -  90  days 

The  Director  of  Emergency  Services  -  60  days 

Controller  -  60  days 
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WATER  EMERGENCY  PREPAREDNESS  IN  SAN  FRANCISCO 


Released  June  2003 


Reports  of  the  Civil  Grand  Jury  do  not  identify  the  individuals  interviewed,  pursuant  to  California 
Penal  Code  sec.  929.  The  California  Legislature  intended  this  provision  to  encourage  full  candor 
and  cooperation  by  City  and  County  personnel. 

Parties  identified  in  the  report  must  respond  to  the  Presiding  Judge  of  the  Superior  Court  within 
the  number  of  days  specified,  with  a  copy  sent  to  the  Board  of  Supervisors.  As  to  each  finding  of 
the  Grand  Jury,  the  response  must  either  (1 )  agree  with  the  finding,  or  (2)  disagree  with  it,  wholly 
or  partially,  and  explain  why.  Further,  as  to  each  recommendation  made  by  the  Grand  Jury,  the 
responding  party  must  report  either  (1 )  that  the  recommendation  has  been  implemented,  with  a 
summary  explanation  of  how  it  was;  (2)  the  recommendation  has  not  been  implemented,  but  will 
be  implemented  in  the  future,  with  a  timeframe  for  implementation;  (3)  the  recommendation 
requires  further  analysis,  with  an  explanation  of  the  scope  of  that  analysis  and  a  timeframe  for  the 
officer  or  agency  head  to  be  prepared  to  discuss  it  (less  than  six  months  from  the  release  of  this 
Report);  or  (4)  the  recommendation  will  not  be  implemented  because  it  is  not  warranted  or 
reasonable,  with  an  explanation  of  why  that  is.  (Cal.  Penal  Code,  sees.  933,  933.05.) 


KEEPING  THE  FAUCETS  FLOWING: 
WATER  EMERGENCY  PREPAREDNESS  IN  SAN  FRANCISCO 


Summary  of  Recommendations 

1 .  The  San  Francisco  Public  Utilities  Commission  should  implement  the  water  system  risk 
reduction  plan  recommended  by  Lawrence  Livermore  National  Laboratory's  Vulnerability 
Assessment. 

2.  The  San  Francisco  Public  Utilities  Commission  should  create  a  plan  for  equitable  distribution 
of  water  to  San  Francisco  residents  as  well  as  its  wholesale  customers  when  either  a  man-made  or 
natural  disaster  limits  the  system's  capability  to  meet  all  of  the  needs  of  both. 

3.  The  City  should  develop  a  plan  for  providing  water  from  alternative  sources  in  emergency 
water  outages,  and  publicize  the  need  for  citizens  to  store  water  in  their  homes. 

4.  The  Auxiliary  Water  Supply  System  should  be  repaired  and  extended  to  provide  maximum 
access  to  sources  of  non-potable  water  for  fire  fighting  in  emergencies. 

GLOSSARY 

AWSS  -  Auxiliary  Water  Supply  System 

MOES  -  Mayor's  Office  of  Emergency  Services 

SFFD  -  San  Francisco  Fire  Department 

SFPUC  -  San  Francisco  Public  Utilities  Commission 

OVERVIEW 

The  Civil  Grand  Jury  investigated  the  ability  of  the  City  and  County  of  San 
Francisco  to  protect  its  water  supply  prior  to  and  dispense  water  after  a  natural  or  man- 
made  disaster. 

The  San  Francisco  Public  Utilities  Commission  (SFPUC)  operates  the  Hetch 
Hetchy  water  system,  a  regional  water  system  that  supplies  water  to  San  Francisco  and  to 
several  suburban  customers.  Pursuant  to  the  requirements  of  the  federal  Public  Health 
Security  and  Bioterrorism  Preparedness  and  Response  Act  of  2002,  SFPUC  has,  with  the 
assistance  of  the  Lawrence  Livermore  National  Laboratory,  completed  a  vulnerability 
assessment  of  all  aspects  of  the  water  system.  That  assessment  identifies  risks  to  the 
system  from  possible  acts  of  sabotage,  terrorism,  or  other  criminal  conduct,  and  includes 
a  prioritized  plan  for  reduction  of  those  risks  through  security  upgrades  and  other 
measures.  However,  SFPUC  has  no  present  plan  for  implementation  of  this  risk 
reduction  plan  and  has  not  budgeted  funds  for  security  upgrades  notwithstanding  federal 
warnings  to  all  United  States  water  systems  following  the  events  on  September  11,  2001. 
Individual  departments  within  SFPUC  have  made  minor  security  improvements  since  that 
time,  by  diverting  funds  allocated  for  other  items  in  their  operating  budgets. 

A  SFPUC  study  in  2000  concluded  that  it  might  be  unable  to  supply  water  to  its 
customers  for  up  to  60  days  following  an  earthquake.    Nonetheless,  SFPUC  has  no 
present  plan  for,  and  disclaims  responsibility  for,  obtaining  water  from  an  alternative 
source  should  SFPUC  be  unable  to  supply  water  in  an  emergency. 


The  Grand  Jury  makes  the  following  recommendations: 

(1 )  SFPUC  should  immediately  develop  a  plan  for  implementing  the  risk  reduction 
measures  identified  in  the  Vulnerability  Assessment  so  that  all  aspects  of  its  water 
delivery  system  are  more  secure  against  sabotage,  terrorism,  and  other  criminal  acts; 

(2)  SFPUC  should  prepare  a  plan  for  restoring  water  delivery  to  San  Francisco  residents 
if  service  is  interrupted  as  a  result  of  damage  to  the  delivery  system  caused  by 
manmade  or  natural  disaster; 

(3)  The  Mayor's  Office  of  Emergency  Services  should  itself  prepare,  or  designate 
another  City  department  or  agency  to  prepare,  a  plan  for  obtaining  and  distributing 
drinking  water  to  San  Francisco  residents  in  emergencies  if  the  SFPUC  operated 
Water  Department  is  unable  to  do  so;  and 

(4)  SFPUC,  through  its  Water  Department,  should  conduct  an  ongoing  public 
information  campaign  to  inform  San  Francisco  residents  that  delivery  of  drinking 
water  to  their  homes  may  be  interrupted  during  an  emergency  and  to  advise  them  of 
the  quantities  of  water  each  household  should  keep  on  hand  for  emergency  use. 

The  Grand  Jury  also  found  that  the  Auxiliary  Water  Supply  System  (AWSS), 
built  in  1913  for  the  San  Francisco  Fire  Department  (SFFD),  which  uses  non-potable 
water  and  is  capable  of  using  water  from  the  Bay  if  necessary,  is  not  being  adequately 
maintained.  As  a  result,  leaking  and  failing  pipes  have  caused  property  damage  and 
forced  curtailment  of  the  system.  The  AWSS  is  the  primary  source  of  water  for  fire 
fighting  in  those  parts  of  the  City  that  it  serves.  Its  use  could  be  essential  in  a  major 
disaster.  Moreover,  if  the  AWSS  were  not  available  and  the  SFFD  were  forced  to  use  the 
potable  water  stored  in  SFPUC  reservoirs  for  fire  fighting,  that  use  would  rapidly 
diminish  the  supply  of  available  drinking  water. 

Therefore,  the  Grand  Jury  further  recommends: 

(5)  All  relevant  agencies  should  coordinate  to  improve  maintenance  of  the  AWSS,  repair 
its  infrastructure,  and  extend  it  to  serve  all  parts  of  the  City. 

BACKGROUND 

In  1913,  the  United  States  Congress  passed  the  Raker  Act  which  gave  the  City 
and  County  of  San  Francisco  the  right  to  use  land  inside  Yosemite  National  Park  and  the 
Stanislaus  National  Forest  to  build  a  system  to  convey  water  "for  domestic  purposes  and 
uses  to  the  city  and  county  of  San  Francisco  and  such  other  municipalities  and  water 
districts."  Specifically,  the  Act  allowed  for  the  flooding  of  the  Hetch  Hetchy  Valley  to 
create  a  large  reservoir.  The  water  in  that  system  travels  33  hours,  over  150  miles  west  to 
the  San  Francisco  Bay  Area.  The  water  is  moved  by  gravity  for  its  entire  journey.  No 
pumps  are  used  to  accelerate  the  water  travel  until  the  water  reaches  the  hills  of  San 
Francisco. 

The  Bay  Area  Regional  Water  System  managed  by  SFPUC  provides  water  to  2.4 
million  people  in  San  Francisco,  Santa  Clara,  Alameda  and  San  Mateo  counties.  SFPUC 
operates  a  retail  division,  which  acts  as  the  water  department  for  San  Francisco,  and  a 
wholesale  division  that  supplies  water  to  twenty-nine  Bay  Area  water  districts.  Two- 


thirds  of  the  system's  water  customers  are  outside  of  San  Francisco.  It  is  the  second 
largest  municipal  water  system  in  the  state  and  sixth  largest  in  the  country. 

This  Regional  Water  System  includes  five  reservoirs  in  addition  to  the  Hetch 
Hetchy  Reservoir  outside  of  San  Francisco.  These  reservoirs  in  the  Alameda  and 
Peninsula  watersheds  -  the  San  Antonio,  Calaveras,  Crystal  Springs,1  Pilaritos,  and  San 
Andreas  reservoirs  -  are  filled  by  rainfall  and  run  off  from  the  surrounding  hills.  Water 
delivered  through  the  system  to  San  Francisco  is  stored  in  ten  reservoirs  within  the  City, 
three  of  which  are  jointly  owned  by  the  suburban  customers  of  SFPUC. 

Eighty-five  percent  of  the  water  delivered  to  SFPUC  customers  comes  from 
Sierra  Nevada  snowmelt  stored  in  the  Hetch  Hetchy  Reservoir.  The  remaining  15  percent 
of  system  water  comes  from  the  reservoirs  in  the  Alameda  and  Peninsula  watersheds. 
The  entire  system  delivers  up  to  300  million  gallons  of  water  per  day  to  its  customers. 

The  SFPUC  water  system  has  previously  been  the  victim  of  politically  motivated 
vandalism.  Because  the  water  delivery  system  crosses  four  major  fault  lines, "  seismic 
safety  is  a  major  concern.  The  system  also  has  been  identified  as  a  potential  target  for 
terrorism. 

The  federal  Public  Health  Security  and  Bioterrorism  Preparedness  and  Response 
Act  of  2002  (PL  107-188,  Title  IV;  42  U.S.C.  300f  et  seq.)  ("Bioterrorism  Act") 
mandates  that  community  drinking  water  systems  conduct  a  vulnerability  assessment  and 
prepare  an  emergency  response  plan.  A  Presidential  directive  vests  the  Environmental 
Protection  Agency  with  responsibility  to  work  with  water  utilities  to  provide  for 
protection  of  crucial  water  infrastructure.  A  system  like  that  operated  by  SFPUC  must 
review  the  vulnerability  of  the  system  to  terrorist  attack  or  other  intentional  acts  that  are 
intended  to  substantially  disrupt  the  ability  of  the  system  to  prove  a  safe  and  reliable 
supply  of  drinking  water.  The  elements  of  a  vulnerability  assessment  include 
identification  of  adverse  consequence  to  be  avoided.  Those  consequences  may  include 
contamination  of  the  water  supply,  disruption  of  the  delivery  system,  and  damage  to  the 
delivery  infrastructure.    The  assessment  also  identifies  the  assets  that  are  vulnerable,  an 
assessment  of  the  likelihood  of  those  acts,  an  evaluation  of  existing  countermeasures,  and 
a  prioritized  plan  for  reduction  of  the  risks  that  have  been  identified.  Risk  reduction 
includes  providing  physical  security  for  the  delivery  system  and  preparation  for  quick 
response  to  emergencies. 

An  Emergency  Response  Plan  should  address  response,  recovery  and  remediation 
actions  for  man-made  or  technological  emergencies.  The  plan,  based  on  the  results  of  the 
vulnerability  assessment  should  include  plans,  procedures,  and  identification  of 
equipment  that  can  be  implemented  or  utilized  in  the  event  of  a  terrorist  or  other 
intentional  attack  on  the  system,  and  actions  or  procedures  that  can  obviate  or  lessen  the 


1  Water  held  in  the  Crystal  Springs  Reservoir  is  not  available  for  use  for  drinking  purposes  without 
approval  of  the  California  Department  of  Public  Health.  Serpentine  rock  in  the  reservoir  causes  asbestos  to 
form  in  the  water. 

2  The  Hayward,  San  Andreas,  Green  Valley,  and  San  Joaquin  fault  systems. 


impact  of  such  attacks  or  actions.    The  Environmental  Protection  Agency  recommends 
that  a  response  plan  include  provision  for  an  alternative  water  source  when  contamination 
or  damage  to  the  system  from  an  intentional  act  makes  it  necessary  to  shut  down  water 
delivery  from  the  system. 

SFPUC  is  also  subject  to  the  provisions  of  the  California  Wholesale  Regional 
Water  System  Security  and  Reliability  Act.  (Water  Code  sections  73500-73514.) 
Section  73503  mandates  that  SFPUC  create  by  July  1,  2003,  and  adopt  by  September  1. 
2003,  an  emergency  response  plan  for  restoring  water  service  for  customers  it  serves  in 
the  bay  area  Regional  Water  System.  Within  San  Francisco  that  system  includes  only 
three  of  the  ten  reservoirs  used  to  supply  water  to  San  Francisco  residents.    Section 
73503  also  mandates  that  during  a  natural  or  manmade  catastrophe  that  causes  an 
interruption  in  supply,  a  regional  wholesale  water  supplier  such  as  SFPUC  distribute 
water  to  its  customers  on  an  equitable  basis  without  regard  to  their  location  within  or 
outside  the  boundary  of  the  wholesale  supplier. 

SCOPE  OF  INVESTIGATION 

Members  of  the  Civil  Grand  Jury  conducted  interviews  with  representatives  of: 

American  Red  Cross 

City  Attorney's  Office 

SFPUC  Commissioners  and  other  officials 

Lawrence  Livermore  National  Laboratories 

San  Francisco  Department  of  Public  Health 

San  Francisco  Department  of  Public  Works 

San  Francisco  Fire  Department 

San  Francisco  Police  Department 

San  Francisco  Sheriffs  Department 

Sheriffs  Department  of  Tuolumne  County 

Suburban  wholesale  customers  of  the  SFPUC 

U.S.  Environmental  Protection  Agency 

California  Governor's  Office  of  Emergency  Services 
Grand  Jurors  conducted  site  visits  at  Moccasin,  the  O'Shaughnessy  Dam  and  Reservoir. 
The  Grand  Jury  also  reviewed  relevant  parts  of: 

City  and  County  of  San  Francisco  and  SFPUC  Emergency  Operations  Plans 

City  Distribution  Department  Emergency  Operations  Plan 

HHWP  Emergency  Operations  Plan 

SFPUC  Proposed  FY2003-2004  Budget 

SFPUC  Public  Notification  Plan  &  Notification  Plan  for  Suburban  Customers 

San  Francisco  Administrative  Code 

SFPUC  Facilities  Reliability  Program  -  January  2000 

U.S.  Environmental  Protection  Agency  publications 

SFPUC  Vulnerability  Assessment  Draft  (dated  March  31,  2003) 

Water  Code  sections  73500-73514,  81300  et  seq.  and  81600  et  seq. 

Water  Quality  Bureau  Emergency  Operations  Plan 


FACXSifgjPINGS,  AND  RECOMMENDATIONS 
cirrnniTY  PLA"*  must  RE  IMPLEMENTED 


FACTS 


parts  of  its  water  delivery  system. 

SFPUC  h.red  the  Lawrence  ""^«^£SX  A^Lawrence 
vulnerabilUy  assessment  7****£^££SEj  to  .he  EPA  and  .he 
Livermore  Laboratory  Vulnerabtl. y  Assessment  wa 
Office  of  Homeland  Security  on  March i  31   2003    Th    w  ^  ^^^ 


secure. 


SFPUC  management  has  denied  requests  by  ^3>££££SS£m 
secnn.y.  The  few  security  upgrades  made  by  SFPUC  <£P°^™ <*  ; 

access,  re-keying  locks  and  installing  fencing. 

MfhoughSFPUChasnot^^^^^^-^ 

comprehensrve,  system  wide,  security,  '* has  c°™f      nt    for  ,he  O'Shaughnessy 

existing  Hetch  Hetchy  budget. 
,     The  SFPUC  budge,  for  Baca,  year  201*2004  tatofa-  secunry  relateditom  - 

.     „  November  2002,  ,he  voters  approved  a  S1.6  bilhon  *£%™^£ZX* 
include  upgraded  security  in  the  design. 

Livermore  Act  to  make  the  system  more  secure. 


•     SFPUC  has  recently  created  a  security  director  position.  SFPUC  is  conducting 
interviews  and  expects  to  fill  the  position  within  the  next  few  months. 

FINDINGS 

1 .  Creation  and  implementation  of  a  security  plan  and  program  would  lessen  the 
vulnerability  of  the  water  system  to  contamination,  terrorism  and  crime. 

2.  The  Capital  Improvement  Program  does  not  cover  all  of  the  security  upgrades  that 
may  be  needed  for  the  system 

3.  A  specific  budget  item  for  needed  security  upgrades  is  needed  to  ensure  that  those 
projects  are  adequately  funded. 

RECOMMENDATIONS 

la.  SFPUC  should  prepare  a  plan  for  implementation  of  system-wide  security  measures 
based  on  the  recommendations  of  the  Lawrence  Livermore  National  Laboratory 
Vulnerability  Assessment.  The  SFPUC  security  director  should  give  priority  to 
developing  this  plan. 

lb.  SFPUC  should  include  the  expense  of  security  planning  and  implementation  as  well 
as  needed  system  security  upgrade  as  discrete  items  in  it's  budget  and,  if  necessary, 
seek  a  supplemental  budget  appropriation  to  meet  those  needs. 

REQUIRED  RESPONSES 

SFPUC  -  60  days 

Board  of  Supervisors  -  90  days 


2.  THE  CITY  MUST  PLAN  FOR  WATER  DELIVERY  TO  SAN  FRANCISCO 
CUSTOMERS  WHEN  NATURAL  OR  MAN  MADE  DISASTER  RENDERS 
THE  SFPUC  SYSTEM  INOPERABLE  OR  INADEQUATE 

FACTS 

•  SFPUC  estimates  that  the  supply  of  potable  water  stored  in  reservoirs  within  the  City 
will  meet  the  needs  of  residents  for  up  to  five  days.    Factors  that  could  decrease  that 
supply  include  damage  to  infrastructure  caused  by  earthquake,  crime,  leakage  and 
contamination  through  aging  or  poor  maintenance  and  use  of  drinking  water  by  SFFD 
for  firefighting. 

•  Another  factor  that  could  decrease  the  supply  is  that  three  reservoirs  within  San 
Francisco,  holding  approximately  79  percent  of  the  water  stored  in  the  City,  are  held 
as  joint  assets  with  suburban  customers.  As  specified  in  the  master  sales  agreement, 
the  regional  users  pay  two-thirds  of  the  maintenance  and  operational  expenses  of 
those  reservoirs.  In  an  emergency,  water  could  be  back-flowed  from  those  reservoirs 


4  Lake  Merced  might  afford  a  30-day  emergency  supply  of  water,  but  that  water  is  not  currently  potable. 


• 


• 


• 


to  wholesale  customers.  Thus,  some  water  stored  within  San  Francisco  may  not  be 
available  to  San  Francisco  residents  during  an  emergency  that  limits  the  supply. 

Damage  to  any  part  or  parts  of  the  165-mile  long  water  system  from  Hetch  Hetchy  to 
San  Francisco  could  restrict  or  prevent  delivery  of  water  to  San  Francisco. 

A  January  2000  Reliability  Study  commissioned  by  SFPUC  concludes  that  a  seismic 
event  on  any  one  of  the  four  faults  that  the  system  crosses  could  result  in  a  outage  of 
up  to  60  days. 

The  San  Francisco  Emergency  Operations  Plan  of  October  1,  1996  states,  "All 
residents  and  business  owners  are  cautioned  to  store  three  gallons  of  potable 
(drinkable)  water  per  person  in  case  of  an  emergency.  If  this  were  done,  it  would 
represent  the  largest  volume  of  back-up  supply  in  the  City  and  the  most  widely 
distributed." 

Both  SFPUC  and  the  Department  of  Public  Health  disclaim  responsibility  for 
obtaining  water  from  alternative  sources  if  the  SFPUC  system  is  unable  to  deliver 
water  in  an  emergency.  SFPUC  representatives  state  that  the  responsibility  of  SFPUC 
in  an  emergency  is  to  fix  the  system,  not  to  find  alternate  sources  of  water. 

The  Environmental  Protection  Agency  guidelines  for  a  Bioterrorism  Emergency 
Response  Plan  suggest,  but  do  not  mandate,  that  a  plan  include  consideration  of 
alternative  sources  of  water. 

The  state  Wholesale  Regional  Water  System  Security  and  Reliability  Act  (Water 
Code,  sections  73500  et  seq.)  does  not  mandate  a  plan  to  obtain  and  provide  water  to 
customers  from  alternative  sources  in  an  emergency. 

The  American  Red  Cross  does  not  store  water  in  large  quantities;  it  provides  potable 
water  in  bottles  for  individual  consumption  at  shelters  only. 

In  October  2002,  the  East  Bay  Municipal  Utility  District  (EBMUD)  announced  a 
regional  partnership  with  SFPUC,  the  City  of  Hayward  and  Alameda  County  Water 
District  to  increase  reliability  of  water  services  for  more  then  4  million  Bay  Area 
residents  in  the  event  that  water  supplies  are  cut  off  due  to  natural  disaster  or  planned 
critical  maintenance  or  repair.  The  project  is  currently  being  designed  with  an 
implementation  date  of  winter  2005.  The  agencies  involved  are  developing  a  $16.5 
million  project,  which  will  connect  the  SFPUC,  EBMUD  and  City  of  Hayward  water 
systems  by  installing  a  pump  station  and  pipelines.  Whether  water  is  actually 
available  for  delivery  to  another  agency  would  be  determined  by  the  supplying 
agency. 

Water  Code  section  75305(a)-(b)  mandates  that  SFPUC  "prepare  an  emergency 
response  plan  describing  how  water  will  be  restored  to  the  area  served  by  the  bay  area 
regional  water  system  after  an  interruption  caused  by  earthquake  or  other  natural  or 


• 


manmade  disaster.  ..A  draft  of  the  plan  shall  be  submitted  to  the  Office  of  Emergency 
Services  on  or  before  July  1 ,  2003."    This  mandate  does  not  apply  to  the  portion  of 
the  system  in  San  Francisco  except  to  the  extent  that  the  system  includes  the  three 
joint  use  reservoirs  located  in  the  City.  SFPUC  has  not  begun  a  similar  plan  for  San 
Francisco  in  the  event  that  the  remaining  reservoirs  or  other  key  facilities  in  the  City 
are  damaged. 

The  San  Francisco  Administrative  Code  imposes  on  the  Director  of  Emergency 
Services  responsibility  for  development  and  management  of  a  City  emergency  plan 
and  for  coordinating  emergency  planning  and  response. 

The  San  Francisco  Administrative  Code  makes  the  Disaster  Council  responsible  for 
approving  agency  disaster  plans. 


FINDINGS 

1 .  SFPUC  reservoirs  within  the  City  and  County  of  San  Francisco  do  not  hold  sufficient 
water  to  serve  the  needs  of  San  Francisco  residents  if  either  a  man-made  or  a  natural 
disaster  shuts  down  delivery  of  the  Hetch  Hetchy  water  for  a  prolonged  period.  The 
estimated  five-day  supply  would  be  decreased  if  SFPUC  must  provide  its  suburban 
customers  with  water  from  the  three  jointly  owned  reservoirs  under  the  terms  of  the 
contract  with  those  customers  and  the  mandate  of  Water  Code  section  73503. 

2.  The  SFPUC  has  not  planned  for  prolonged  outages,  despite  knowing  since  the  2000 
Water  Facilities  Reliability  study  that  an  outage  of  up  to  60  days  is  possible. 

3.  No  City  department  or  agency  is  currently  responsible  for  procuring  and  distributing 
water  to  San  Francisco  residents  in  an  emergency  when  the  SFPUC  system  is  unable 
to  do  so. 


RECOMMENDATIONS 

2a.  SFPUC  should  prepare  a  plan  for  San  Francisco  that  is  equivalent  to  the  plan  being 
prepared  for  the  suburban  customers  pursuant  to  Water  Code  section  73503.  This 
plan  should  be  filed  with  MOES  by  January  2004. 

2b.  MOES  should  develop,  or  delegate  to  a  City  department  responsibility  for 
development  of,  a  plan  to  supply  San  Francisco  with  water  in  the  event  that  an 
emergency  compromises  the  ability  of  SFPUC  to  provide  water.  This  plan  should  be 
submitted  to  the  Disaster  Council  by  January  2004. 

2c.  SFPUC,  through  its  Water  Department,  should  conduct  public  information  campaigns 
at  least  quarterly  to  educate  San  Francisco  residents  on  the  limited  supply  of  stored 
water  in  San  Francisco  and  the  amount  of  water  each  household  should  store  for  use 
in  an  emergency. 


REQUIRED  RESPONSES 

SFPUC  -  60  days 

Department  of  Public  Health  -  60  days 

MOES  -  60  days 


THE  CITY  MUST  REPAIR  AND  EXPAND  THE  AUXILIARY  WATER 
SUPPLY  SYSTEM 

FACTS 

The  SFFD  Auxiliary  Water  Supply  System  (AWSS)  includes  two  fireboats,  high- 
pressure  distribution  lines  and  fire  hydrants,  storage  tanks,  cisterns  and  pump  stations. 
This  system  is  completely  separate  from  the  SFPUC  water  system.  The  system  does 
not  extend  to  the  Outer  Richmond  or  Outer  Sunset  past  19th  Avenue,  Bayview- 
Hunter's  Point,  or  as  far  as  Silver  Avenue  and  Bayshore  Boulevard. 

When  functioning,  the  high-pressure  water  system  provides  unlimited  water  for  fire 
suppression  to  parts  of  the  city  because  it  has  the  ability  to  pump  water  from  the  Bay. 
SFFD  cisterns  are  supplied  with  SFPUC  water  and  bay  water  is  available  for  use  by 
SFFD  if  necessary.  Water  in  the  AWSS  is  non-potable. 

Because  of  high  pressure  in  the  AWSS,  very  large  amounts  of  water  are  released  in  a 
short  period  of  time. 

If  the  AWSS  is  not  functioning  or  not  available,  SFFD  reverts  to  a  fire  hydrant  system 
that  uses  SFPUC  drinking  water.  In  a  conflagration,  this  use  would  severely  deplete 
the  City's  supply  of  stored  drinking  water. 

The  Department  of  Public  Works  maintains  the  AWSS  high-pressure  water  system. 
The  most  recent  bond  measure  to  improve  the  system  was  passed  in  1986.  The 
annual  budget  for  AWSS  system  repair  and  maintenance  is  $900,000.  One  fireboat  is 
dry-docked  in  any  given  year.  The  $300,000  annual  maintenance  of  one  fireboat  is 
shared  equally  by  the  Port  of  San  Francisco  and  the  SFFD. 


• 


In  the  last  three  years,  five  major  breaks  in  AWSS  water  pipes  have  caused  property 
damage.  In  early  2003,  a  broken  pipe  in  the  system  flooded  the  basement  of  several 
Union  Square  stores. 

In  a  1988  study,  SFFD  determined  that  the  AWSS  loses  approximately  20,000  gallons 
of  water  each  day  through  undetected  leaks.  This  water  is  replaced  with  potable 
water. 

The  AWSS  has  circuits  for  underground  cisterns  that  connect  water  pipes  to  each 
other.  These  circuits  are  remotely  activated  to  open  and  close  the  underground  valves 
that  connect  these  pipes.  If  an  earthquake  or  fire  occurs,  these  circuits  are  designed  to 
allow  water  to  be  pumped  into  other  areas  of  the  city.  These  circuits  are  unsupervised. 


• 


• 


No  audible  or  visual  signal  appears  when  the  circuit  is  not  functioning.  These  circuits 
are  not  regularly  monitored  and  preventative  maintenance  is  not  regularly  performed. 

An  August  2002  DPW  study  prepared  for  SFFD  concluded  that  a  $1 17.4  million  bond 
issue  was  needed  to  meet  the  cost  of  maintenance  and  improvement  of  the  AWSS. 
The  Capital  Improvement  Advisory  Committee  denied  the  SFFD  request  that  the 
bond  issue  be  placed  on  the  ballot  for  voter  approval. 

SFPUC  has  requested  that  DPW  study  the  feasibility  of  SFPUC's  assuming 
responsibility  for  maintenance  and  repair  of  the  AWSS.  SFPUC  would  use  the 
system  to  distribute  reclaimed  water  for  irrigation  when  it  is  not  needed  by  the  fire 
department. 


FINDINGS 

1 .  In  areas  not  served  by  the  AWSS  and  during  any  period  in  which  the  SFPUC  system 
is  not  functioning,  SFFD  must  use  potable  water.  Use  of  potable  water  in  areas  not 
served  by  the  AWSS  and  when  the  SFPUC  system  is  not  functioning  reduces  the 
already  limited  amount  of  drinking  water  available  in  an  emergency. 

2.  The  AWSS  infrastructure  is  deteriorating  as  a  result  of  inadequate  maintenance. 

3.  Extension  of  the  AWSS  to  areas  of  the  City  not  now  served  would  benefit  the  City  by 
reducing  the  need  to  use  potable  water  in  an  emergency  when  SFPUC  supplies  are 
inadequate. 


RECOMMENDATIONS 

3a.  SFPUC  should  incorporate  and  assume  responsibility  for  the  AWSS  if  the  current 
study  concludes  that  the  proposal  is  feasible. 

3b.  SFFD  should  again  seek  funds  to  repair  and  expand  the  AWSS  system. 

REQUIRED  RESPONSES 

SFPUC  -  60  Days 

SFFD  -  60  Days 

Board  of  Supervisors  -  90  Days 
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A  Report  of  the  2002-2003  Civil  Grand  Jury 
For  the  City  and  County  of  San  Francisco 


PREFERENTIAL  TREATMENT  PERSISTS  IN  A 

DEPARTMENT  MARKED  BY  POLITICAL  PRESSURES 

AND  A  LEADERSHIP  VOID 

CIVIL  GRAND  JURY  REPORT  ON  THE  MANAGEMENT  OF  THE 
DEPARTMENT  OF  BUILDING  INSPECTION 


Released  June  2003 


Reports  of  the  Civil  Grand  Jury  do  not  identify  the  individuals  interviewed,  pursuant  to  California 
Penal  Code  sec.  929.  The  California  Legislature  intended  this  provision  to  encourage  full  candor 
and  cooperation  by  City  and  County  personnel. 

Parties  identified  in  the  report  must  respond  to  the  Presiding  Judge  of  the  Superior  Court  within 
the  number  of  days  specified,  with  a  copy  sent  to  the  Board  of  Supervisors.  As  to  each  finding  of 
the  Grand  Jury,  the  response  must  either  (1)  agree  with  the  finding,  or  (2)  disagree  with  it,  wholly 
or  partially,  and  explain  why.  Further,  as  to  each  recommendation  made  by  the  Grand  Jury,  the 
responding  party  must  report  either  (1)  that  the  recommendation  has  been  implemented,  with  a 
summary  explanation  of  how  it  was;  (2)  the  recommendation  has  not  been  implemented,  but  will 
be  implemented  in  the  future,  with  a  timeframe  for  implementation;  (3)  the  recommendation 
requires  further  analysis,  with  an  explanation  of  the  scope  of  that  analysis  and  a  timeframe  for  the 
officer  or  agency  head  to  be  prepared  to  discuss  it  (less  than  six  months  from  the  release  of  this 
Report);  or  (4)  the  recommendation  will  not  be  implemented  because  it  is  not  warranted  or 
reasonable,  with  an  explanation  of  why  that  is.  (Cal.  Penal  Code,  sees.  933,  933.05.) 


PREFERENTIAL  TREATMENT  PERSISTS  IN  A  DEPARTMENT 
MARKED  BY  POLITICAL  PRESSURES  AND  A  LEADERSHIP  VOID 

CIVIL  GRAND  JURY  REPORT  ON  THE  MANAGEMENT  OF  THE 
DEPARTMENT  OF  BUILDING  INSPECTION 


Summary  of  Recommendations 

1 .  Eliminate  the  undue  influence  of  and  preferential  treatment  received  by 
certain  DBI  customers. 

2.  Institute  quality  control  procedures  in  both  Plan  Check  and  Inspection 
Services  divisions  of  DBI. 

3.  Comply  with  state  law  by  determining  the  actual  costs  of  providing  services  of 
DBI,  and  adjust  fees  accordingly. 

4.  Improve  management  and  leadership  skills  of  those  in  positions  of  responsibility. 


OVERVIEW 

The  San  Francisco  Department  of  Building  Inspection  (DBI)  serves  its 
"customers"  -  primarily  developers,  contractors,  and  homeowners  seeking  building  or 
related  permits  -  in  a  professional  and  courteous  manner.  Most  permits  are  issued  and 
inspections  conducted  promptly  with  a  minimum  of  bureaucratic  inefficiency.  A  2001 
audit  by  the  Office  of  the  Controller  found  this,  but  noted  that  the  department  lacked 
adequate  quality  control  measurement  standards  and  suffered  from  the  perception  that 
undue  influence  and  preferential  treatment  existed  in  the  way  it  performed  some  of  its 
services.  The  Controller  recommended  that  the  department  develop  a  Code  of 
Professional  Conduct  to  guide  its  employees  in  the  performance  of  their  duties;  that  the 
Department  develop  quality  control  measures;  and  that  it  make  changes  in  the  operation 
of  the  department  to  dispel  the  perception  of  undue  influence. 

The  2002-2003  Civil  Grand  Jury  investigated  DBI  operations  in  its  Plan  Checking 
and  Building  Inspection  programs1  to  determine  whether  the  perception  of  undue 
influence  and  preferential  treatment  of  favored  permit  applicants  had  a  basis  in  fact, 
whether  the  Controller's  recommendations  had  been  implemented,  and  whether  actions 
taken  by  DBI  in  response  to  the  Controller's  audit  recommendations  have  been  adequate. 
The  Grand  Jury  also  considered  other  steps  DBI  can  and  should  take  to  avoid  actual  or 
perceived  inequalities  in  the  way  its  customers  are  served,  and  generally  to  serve  them 
better. 


1  The  Grand  Jury  did  not  investigate  the  operation  of  the  Housing  Inspection  Program,  which  handles  code 
enforcement  related  to  reported  code  violations  in  existing  buildings  with  three  or  more  units  including 
transient  and  residential  hotels.  The  Grand  Jury  notes,  however,  that  staffing  shortages  have  contributed  to 
a  backlog  in  inspection  of  residences  for  illegal  units  and  for  unsafe  decks  and  balconies  in  multiple  unit 
buildings. 


The  investigation  confirmed  that  DBI  has  many  competent  employees  in 
managerial  and  line  capacities.  Those  employees  are  dedicated  to  protecting  the  public, 
providing  equal  services  to  all  customers,  and  to  evenhanded  code  enforcement. 
Nonetheless,  the  Grand  Jury  repeatedly  heard  from  sources  inside  and  outside  DBI  that 
the  directors  (mangers  in  appointive  positions)  and  some  of  the  managers  of  departments 
within  the  Plan  Check  and  Inspection  Services  divisions  are  subject  to  undue  influence 
from  certain  segments  of  the  construction  industry  and  that  certain  customers  receive 
preferential  service.  This  information  was  corroborated  in  part  by  records  obtained  from 
DBI.  The  Grand  Jury  concludes  that  undue  influence  by  outsiders  over  DBI  decisions 
and  preferential  treatment  of  some  customers  is  actual,  not  simply  perceived.  This 
favoritism  is  deeply  ingrained  in  DBI  operations  and  is  embraced  by  some  directors  and 
managers.  Directors  have  failed  to  institute  a  Code  of  Professional  Conduct,  to  update 
the  department's  conflict  of  interest  policy,  or  to  impress  on  employees  the  importance  of 
giving  equally  prompt  and  professional  service  to  all  customers.  They  have  not  provided 
employees  with  a  concise,  easily  understood  summary  of  ethical  obligations  imposed  by 
state  and  local  laws  and  regulations  that  are  applicable  regardless  of  the  status  of  the 
proposed  Code  of  Professional  Conduct.  Whistleblowers  are  not  assured  of  protection. 
Employees  are  reluctant  to  report  improper  conduct  because  they  fear  retaliation  and 
ostracism.  DBI  management  has  failed  to  devise  adequate  quality  control  measures  to  be 
consistently  followed  throughout  the  Department.  Management  has  failed  to  complete 
the  development  of  a  computerized  permit  and  record  tracking  system  that  would 
significantly  aid  in  reducing  inadvertent  or  intentional  delays  in  the  processing  of  permit 
applications  and  make  preferential  and  unequal  treatment  of  customers  apparent. 

The  Grand  Jury  has  concluded  that  these  failings  result  from  directors  and 
managers  at  DBI  who  either  lack  the  competence  to  make  institutional  changes  in  the 
department  or  are  unwilling  or  uninterested  in  doing  so.  Political,  rather  than 
professional  considerations  in  appointments  to  management  positions  in  DBI  may 
account  for  individuals  who,  while  technically  competent,  lack  management  background 
and  skills.  These  appointees  appear  to  lack  incentive  to  make  administrative  changes  that 
are  necessary  to  eradicate  outside  influence  and  preferential  treatment,  which  would  not 
be  welcomed  by  those  DBI  customers  whose  influence  permeates  DBI. 

The  Grand  Jury  recommends  that  DBI  directors  prepare  and  circulate  to  all 
employees  a  simple  statement  of  the  ethical  rules  that  should  govern  their  conduct.  The 
director  should  impress  on  DBI  employees  that  they  are  personally  committed  to  these 
rules  and  they  insist  the  employees  follow  these  rules  without  exception.  The  department 
should  finalize  and  implement  the  proposed  Code  of  Professional  Conduct.  It  should 
immediately  implement  a  new  permit  tracking  system  that  gives  members  of  the  public 
access  to  the  status  of  a  permit  application,  including  required  inspections.  Additional  in- 
house  training  for  plan  checkers  and  field  inspectors,  specific  to  their  duties,  should  be 
designed  and  required.  Regular  Plan  Check  and  Inspection  staff  meetings  should  be 
instituted  to  eliminate  inconsistent  application  of  codes  and  regulations.  Directors  should 
survey  the  quality  control  programs  instituted  in  its  Plan  Check  and  Inspection  Services 
divisions  and  revise  them  when  necessary  to  ensure  that  code  compliance  and  public 


safety  have  priority  equal  to  the  department's  dedication  to  promptness  in  all  aspects  of 
plan  checking  and  inspection. 


BACKGROUND 

San  Francisco  voters  created  the  Department  of  Building  Inspection  in  1994  to 
replace  the  Building  Inspection  Division  of  the  Department  of  Public  Works.  DBI 
operates  under  the  direction  and  management  of  the  Building  Inspection  Commission 
(BIC),  a  seven-member  body,  four  of  whom  are  appointed  by  the  Mayor  and  three  by  the 
President  of  the  Board  of  Supervisors.  The  Commission  appoints  the  DBI  Director.  The 
Director  appoints  an  assistant  director  and  two  deputy  directors.  The  mission  of  the 
department  is  to  safeguard  life  and  property  by  enforcing  the  San  Francisco  Building, 
Housing,  Plumbing,  Electrical,  and  Mechanical  Codes,  and  Disability  Access  Regulations 
in  an  equitable  and  fair  manner.  DBI  is  responsible  through  its  Plan  Check  Division  for 
the  issuance  of  permits  for  new  construction,  alterations,  and  remodeling;  and  through  its 
Inspection  Services  Division  for  the  inspection  of  work  done  pursuant  to  those  permits, 
and  enforcement  of  codes  and  regulations  applicable  to  existing  structures. 

With  a  staff  of  approximately  300  persons,  in  the  2001-2002  fiscal  year,  DBI 
issued  59,176  permits  consisting  of  24,512  building  permits,  14,436  electrical  permits, 
17,769  plumbing  permits  and  2,459  miscellaneous  permits.  Over  90%  of  those  permits 
were  issued  within  one  day.  DBI  performed  136,878  building  inspections  of  work  done 
during  the  fiscal  year.  The  department,  which  is  financially  self  sufficient,  has  a  2002- 
2003  fiscal  year  operating  budget  of  $34,000,000  that  is  to  be  met  by  permit  and 
inspection  fees,  fines,  and  penalties. 


INVESTIGATIVE  PROCESS 

Members  of  the  Grand  Jury  interviewed  employees  of  DBI  at  all  levels  from 
directors  and  managers  to  field  inspectors  and  plan  checkers.  Former  employees  were 
also  interviewed.  When  investigating  charges  of  improper  conduct  by  department  staff, 
more  than  one  employee  was  interviewed  to  obtain  corroboration  of  information 
received.    Members  of  the  Grand  Jury  also  interviewed  and  obtained  information  from 
the  staff  of  the  Controller,  City  Attorney,  and  the  budget  analyst  of  the  Board  of 
Supervisors.  Members  reviewed  relevant  San  Francisco  Charter  provisions,  state  and 
local  laws,  and  administrative  regulations,  as  well  as  minutes  of  the  Building  Inspection 
Commission,  internal  reports  and  other  documents  of  DBI,  reports  of  the  Office  of  the 
Controller,  and  outside  survey  results. 


FACTS,  FINDINGS  AND  RECOMMENDATIONS 

1.    THE  PERCEPTION  OF  UNDUE  INFLUENCE  AND  UNEQUAL 
TREATMENT  AT  DBI  IS  WELL  FOUNDED. 

FACTS 

•  Some  representatives  of  a  construction  industry  association,  expediters,  and  builders 
have  access  to  directors  and  managers  that  is  not  limited  to  resolution  of  disputes  over 
actions  taken  by  line  personnel. 

•  In  turn,  directors  and  managers  request  services  from  DBI  staff  for  the  benefit  of 
those  builders,  representatives  and  expediters.  Staff  members  have  had  to  stop 
regular  work  for  other  customers  in  order  to  respond  to  these  requests. 

•  Directors  have  not  clearly  identified  for  DBI  staff  those  provisions  of  the  proposed 
Code  of  Professional  Conduct  that  are  based  on  currently  applicable  state  and  local 
law.  These  provisions  are  not  subject  to  collective  bargaining  and  must  be  obeyed 
regardless  of  the  status  or  formal  implementation  of  the  proposed  Code  of 
Professional  Conduct.  Additionally,  the  directors  have  not  taken  the  initiative  to  meet 
with  representatives  of  employee  bargaining  units  to  discuss  and  resolve  any  issues 
regarding  the  language  of  the  proposed  Code  of  Professional  Conduct,  the  examples 
of  its  application  to  routine  DBI  procedures,  or  to  fully  implement  the  Code. 

•  Some  managers  themselves  fail  to  adhere  to  the  proposed  Code  of  Professional 
Conduct,  even  those  provisions  implement  existing  law  and  regulations  and  are  not 
subject  to  collective  bargaining.  Although  one  director  states  that  the  Code  of 
Professional  Conduct  was  implemented  in  February  2001,  many  DBI  employees  are 
not  aware  that  it  is  in  effect.  Several  managers  have  not  read  it  since  the  first  draft 
was  circulated  for  comment,  and  none  has  undertaken  steps  to  implement  it  or  explain 
it  to  the  employees  he  or  she  supervises. 

•  Directors  have  not  provided  employees  with  a  statement  of  existing  employee  ethical 
obligations  in  language  easily  understood  by  laymen  and  have  not  made  a  clear 
statement  that  all  employees  must  adhere  to  those  rules.  Past  practice  has  been  to 
circulate  a  memorandum  to  which  copies  of  statutes,  charter  provisions,  and  rules  are 
attached,  leaving  it  to  the  employee  to  read  through  multiple  documents  in  technical 
language  from  which  the  employee  who  does  read  the  material  must  glean  provisions 
applicable  to  DBI  and  the  employee  personally. 

•  The  current  DBI  Conflict  of  Interest  policy  is  one  adopted  in  1 969  for  the  Bureau  of 
Building  Inspection  bureau  of  the  Department  of  Public  Works,  the  predecessor  of 
DBI.  A  subsequent  attempt  to  update  the  policy  did  not  go  into  effect.    Although 
some  middle  managers  believe  that  it  should  do  so,  DBI  management  has  not 
reviewed  and  has  made  no  effort  to  update  the  1 969  policy. 


Many  employees  appear  to  be  unaware  that  preferential  treatment  of  certain 
customers  is  improper  and  prohibited. 

Prior  to  the  2001  Controller's  audit,  non-employees  routinely  entered  the  employee- 
only  area,  took  plans  to  division  managers  for  review  bypassing  the  normal  routing 
procedure,  pulled  documents  from  department  files,  asked  that  copies  be  made,  and 
used  a  department  stamp  -  signifying  routing  or  department  approval  -  on  plans 
submitted  for  approval.  DBI  has  since  posted  signage  identifying  employee  only 
areas  and  established  barriers  setting  them  apart.  Despite  these  measures,  employees 
of  the  same  preferred  customers  continue  to  bypass  the  normal  procedures  for  filing 
permit  applications  and  submitting  plans  for  review,  presenting  their  plans  for  review 
to  members  of  the  Plan  Check  staff  who  are  believed  to  be  less  rigorous  in  their 
reviews  than  other  plan  checkers.  Managers  and  supervisors  sometimes  facilitate  this 
process  through  their  assignment  or  reassignment  plans  to  be  checked. 

Some  DBI  employees  who  are  aware  of  misconduct  by  others  are  reluctant  to  report 
it,  fearing  retaliation  in  job  assignments,  ostracism,  and  lack  of  confidentiality. 
Others  assume  that  complaints  will  be  ignored  and,  as  a  result,  have  a  "don't  rock  the 
boat"  attitude. 

DBI  directors  have  not  embraced  management  information  systems  (MIS) 
technology,  in  particular  bar-coding  of  plans  and  improved  permit  tracking  systems 
that  could  identify  and  eliminate  preferential  treatment  and  better  serve  DBI 
customers. 

Although  some  owners  and  builders  repeatedly  violate  the  law  by  undertaking  work 
without  permits  or  work  in  excess  of  that  authorized  by  a  permit,  the  present  DBI 
computer  system  tracks  notices  of  code  violations  and  abatement  orders  only  by 
property  address. 

DBI  policy  prohibits  singling  out  any  customers  for  extra  scrutiny,  including  those 
who  are  known  to  have  a  history  of  code  violations  and  doing  work  unauthorized  by 
or  in  excess  of  a  permit.  This  policy  has  led  to  imposition  of  discipline  on  inspectors 
who  give  that  extra  scrutiny  and  issue  notices  of  violation  based  on  it. 

In  one  discipline  hearing  before  a  neutral  referee,  the  referee  ruled  that  the 
department's  "fervent  resolve  to  severely  discipline  [an  employee]  is  to  a  large  extent 
due  to  external  political  pressures  [by]  the  politically  influential  owners  and  project 
sponsors"  who  complained  to  the  Building  Inspection  Commission  about  issuance  of 
a  notice  of  code  violations  to  owners  of  the  properties  involved. 


FINDINGS 

1 .    The  perception  that  undue  influence  from  outsiders  affects  DBI  operations  and  that 
favored,  politically  well-connected  customers  receive  preferential  treatment  from  DBI 
managers  is  in  fact  true.  Further,  DBI  directors  are  not  committed  to  eradicating 


undue  influence  in  the  department.  Longstanding  relationships  with  outside 
individuals  and  organizations  influence  decisions  and  actions  of  DBI  personnel  at  all 
levels. 

DBI  directors  are  not  committed  to  the  implementation  of  measures  geared  to  ensure 
that  no  customer  is  given  preferential  treatment  as  to  the  order  in  which  his  or  her 
permit  application  is  processed,  and  that  all  customers  receive  evenhanded  and 
consistent  code  application  during  inspections. 

An  improved  permit  tracking  system,  coupled  with  a  system  of  bar-coding  of  plans, 
would  enable  the  department  and  customers  to  track  each  step  in  the  permit  and 
inspection  process,  identify  repeat  violators,  and  reduce  the  opportunity  for 
preferential  treatment  of  favored  customers. 


RECOMMENDATIONS 

la.  DBI  should  establish  a  "Permit  Intake  Unit"  to  which  all  permit  applications  must  be 
submitted  and  from  which  applications  are  routed  to  the  appropriate  division  for 
assignment  to  the  next  available  plan  checker  in  that  division  unless  the  unit 
supervisor  approves  and  justifies  in  writing  a  special  assignment.  DBI  should  no 
longer  allow  customers  to  submit  plans  directly  to  reviewers  in  the  Commercial  Plan 
Check  and  Major  Projects  divisions.  Any  re-assignment  of  plans  submitted  with  a 
commercial  permit  application  from  Commercial  Plan  Check  to  Major  Projects  for 
review  should  be  justified  in  writing  by  the  manager  or  supervisor  ordering  the 
reassignment. 

lb.  DBI  should  proceed  immediately  to  develop  and  implement  an  enhanced  permit 
tracking  and  the  recommended  bar  coding  technology. 

lc.  DBI  directors  should  immediately  implement  those  provisions  of  the  draft  Code  of 
Professional  Conduct  that  restate  existing  law  and  regulations. 

Id.  DBI  directors  should  review  and  update  the  1969  Conflict  of  Interest  policy  to  reflect 
current  conflict  of  interest  concerns  and  the  types  of  outside  employment  and 
activities  in  which  DBI  employees  should  not  engage. 

le.  DBI  should  designate  an  individual  to  whom  employees  can  report  in  confidence 
what  they  perceive  to  be  improper,  incompetent,  or  unauthorized  actions  by  other 
DBI  employees  and  give  that  person  the  authority  to  investigate  and  report  to  the 
director  his  or  her  findings,  and  to  and  protect  employees  from  retaliation. 

REQUIRED  RESPONSES 

Director,  Department  of  Building  Inspection  -  60  days 
Building  Inspection  Commission  -  60  days 
Ethics  Commission  -  60  days 
Board  of  Supervisors  -  90  days 


2.  QUALITY  CONTROL  IS  SEVERELY  LACKING  AT  DBI 

FACTS 

•  DBI  recognizes  that  quality  control  measures  are  essential  to  ensuring  that  review  of 
plans  submitted  by  DBI  customers  is  competent  and  thorough,  that  field  inspections 
of  ongoing  projects  ensure  that  code  requirements  are  being  met,  and  that  the  work 
done  does  not  exceed  that  authorized  by  a  permit.  Competent  plan  review  and  field 
inspections  are  fundamental  to  DBFs  mission  of  ensuring  public  safety,  and  would 
serve  DBI  customers  by  avoiding  the  extra  costs  incurred  when  work  that  does  not 
meet  code  requirements  must  be  corrected  after  construction  has  been  completed. 

•  In  response  to  the  report  of  the  Controller  that  DBI  does  not  have  a  means  to  assess 
the  quality  of  its  plan  checking  and  inspection  programs,  DBI  directors  instructed 
managers  in  its  Plan  Check  and  Inspection  Services  divisions  to  implement  quality 
control  measurement  programs.  However,  the  directors  did  not  offer  those  managers 
guidance  with  regard  to  the  measures  that  should  be  taken.  Managers  have  thus 
devised  quality  control  measures  independently.  Some  divisions  have  created 
programs  that  have  well-developed  standards  of  performance  against  which  employee 
proficiency  is  measured,  but  others  have  not  done  so. 

•  In  the  Plan  Check  division,  most  supervisors  randomly  select  plans  that  have  been 
reviewed  by  subordinates  for  a  second  review.  Plans  checked  by  senior  employees 
are  not  reviewed. 

•  In  the  Inspection  Services  division,  supervisors  do  no  random  follow-up  inspections. 
Quality  control  measurement  is  limited  to  job  inspections  done  by  supervisors  when  a 
line  inspector  is  not  available  and  "ride  along"  visits  to  the  job  site  in  which  the 
supervisor  accompanies  the  assigned  inspector  to  observe  the  mariner  in  which  a  line 
inspector  performs.  Potential  customer  inconvenience  is  a  reason  offered  by 
managers  for  failure  to  institute  random  secondary  inspections. 

•  Some  DBI  managers  state  that  quality  control  measurements  are  unnecessary  because 
their  subordinates  are  professionals.  Another  states  that  review  of  the  work  of  senior 
plan  checkers  is  unnecessary. 

•  Because  DBI  has  not  provided  sufficient  training  with  regard  to  state  disability-access 
regulations  that  became  effective  more  than  20  years  ago,  and  because  plan  check  did 
not  competently  review  commercial  and  major  project  plans,  DBI  now  has  a 
substantial  backlog  of  complaints  regarding  violations  of  those  regulations.  As  a 
result,  the  supervisor  in  the  division  which  has  responsibility  for  eliminating  that 
backlog  is  doing  no  quality  control  measurement.  Other  divisions  have  reduced 
quality  control  for  lack  of  personnel.  Supervisors  who  would  otherwise  do  quality 
control  review  now  must  do  the  initial  plan  check. 


• 


• 


• 


DBI  has  no  formal  procedure  by  which  field  inspectors  are  to  report  errors  or  items 
overlooked  by  Plan  Check  and  discovered  during  their  inspections.  No  inter-division 
meetings  are  held  for  discussion  of  recurring  problems  of  code  interpretation  and 
application. 

Some,  but  not  all  managers  hold  regular  meetings  with  their  subordinates  to  discuss 
code  interpretation  and  application. 

DBI  does  not  provide  field  inspectors  with  equipment  with  which  to  enter  data  from 
the  field  directly  into  the  central  computer  system.  Failure  to  utilize  such  equipment 
requires  duplicate  handling  of  information  by  field  inspectors  who  record  it  in  the 
field  after  which  it  must  be  entered  into  the  system  on  their  return  to  the  office. 

To  show  solidarity  with  other  City  departments,  DBI  management  is  complying  with 
the  Mayor's  directive  that  costs  be  reduced  and  hiring  frozen. 


FINDINGS 

1 .  Quality  control  measures  instituted  by  the  various  divisions  of  DBI  are  inconsistent. 
Many  are  inadequate. 

2.  Ride  along  field  inspections  by  a  supervisor  may  be  adequate  to  assess  the 
competence  of  a  field  inspector;  they  are  not  adequate  to  ensure  that  the  same  quality 
of  work  is  performed  in  the  absence  of  an  inspector's  supervisor. 

3.  The  assumption  that  the  work  of  senior  plan  checkers  need  not  be  reviewed  lacks 
evidentiary  support. 

4.  The  failure  to  implement  an  adequate  quality  control  program  and  to  schedule  regular 
intra-  and  inter-division  meetings  to  discuss  code  interpretation  and  application 
contributes  to  questionable  "discretionary"  rulings  and  inconsistent  treatment  of 
customers  in  both  plan  check  and  field  inspection.  This  allows  directors  and 
managers  to  overrule  line  personnel  on  behalf  of  favored  customers. 

5.  The  City  would  enjoy  enhanced  service  if  DBI  were  to  acquire  the  technology  and 
equipment  necessary  to  permit  remote  entry  of  inspection  data  directly  into  the  main 
computer  system,  train  field  inspectors  in  its  use,  and  require  them  to  utilize  it. 


RECOMMENDATIONS 

2a.  DBI  should  establish  quality  control  measurements  that  are  uniform  throughout  all 
divisions  of  Plan  Check  (residential,  commercial,  and  major  projects)  and  all 
divisions  of  Inspections  Services  (building,  plumbing,  electrical,  and  mechanical). 
Each  division  should  establish  standards  of  performance  for  its  employees  and  hold 
them  accountable  to  them. 


2b.  Supervisors  in  the  Inspection  Division  should  conduct  random  secondary  field 
inspections. 

2c.  Additional  in-house  training  specific  to  an  employee's  responsibilities  should  be 
provided  and  meetings  between  employees  in  Plan  Check  and  Field  Inspection  should 
be  instituted  in  order  to  develop  uniform  interpretations  and  application  of  code 
provisions,  and  to  minimize  inconsistent  discretionary  rulings. 

2d.  Directors  should  create  a  formal  process  by  which  field  inspectors  report  errors  to  the 
Plan  Check  division  which  were  made  by  plan  checkers  and  discovered  during 
inspections. 

2e.  DBI  should  abandon  its  voluntary  hiring  freeze.  It  should  fill  vacant  plan  check  and 
inspection  positions  and  employ  sufficient  staff  to  implement  a  more  adequate  quality 
control  program  and  reduce  the  backlog  of  complaints  regarding  alleged  violations  of 
disability  access  regulations. 

REQUIRED  RESPONSES 

Director,  Department  of  Building  Inspection  -  60  days 

Building  Inspection  Commission  -  60  days 

Mayor  of  the  City  and  County  of  San  Francisco  -  60  days 


3.    DBrS  FISCAL  MANAGEMENT  MUST  IMPROVE 

FACTS 


• 


DBI  Surplus  Fund 

o     DBI  funds  its  operations  principally  from  the  collection  of  permit  and  inspection 
fees,  code  violation  assessments  and  apartment  license  fees.  Funds  collected  in 
excess  of  the  cost  of  operating  the  department  are  transferred  to  the  DBI  Surplus 
Fund.  If  expenses  exceed  revenues,  funds  are  transferred  from  the  Surplus  Fund 
to  the  operating  fund. 

o    Over  the  past  five  fiscal  years,  the  balance  of  the  Surplus  Fund  has  varied  from 
$1.5  million  to  $9.2  million.  The  balance  on  June  30,  2002  was  $6.5  million. 

o     DBFs  stated  goal  is  to  use  surplus  funds  to  increase  and  improve  service  to  its 
customers  and  to  provide  a  reserve  for  any  significant  decline  in  revenues.  The 
department  does  not  have  a  formal  plan  for  implementation  of  these  goals  and 
does  not  have  a  strategic  plan  to  guide  its  operations  into  the  future. 

o    DBFs  MIS  division  has  developed  a  plan  to  improve  permit  tracking  and  bar- 
coding,  for  which  software  can  be  readily  developed.  Funds  were  allocated  for 
this,  but  not  all  of  those  funds  have  been  used. 


•     Cost  Determination 

o     State  law  mandates  that  DBI  permit  and  inspection  fees  not  exceed  the  reasonable 
cost  of  providing  these  services.  To  comply  with  this  law,  DBI  must  establish  the 
cost  of  providing  permit  and  inspection  services,  including  personnel,  benefits, 
and  overhead  in  such  detail  that  its  cost  calculations  can  withstand  review  by  an 
outside  agency. 

o     DBI  has  no  cost  records  to  support  fees  charged,  and  instead  relies  on  its 

perception  that  its  permit  fees  are  justified  because  they  are  among  the  lowest  in 
the  state. 

o    The  basic  costs  such  as  salary  and  benefits  are  readily  available,  but  proper 
determination  of  overhead  costs  and  allocation  of  those  costs  to  each  DBI 
function  has  not  been  undertaken. 


FINDINGS 

1 .  DBI  has  funds  available  for  the  purchase  of  equipment  that  will  allow  remote  entry  of 
data  gathered  during  field  inspections  directly  into  the  central  computer  system, 
eliminate  duplicate  handling  of  that  information,  and  improve  the  accuracy  and 
timeliness  of  the  data. 

2.  DBI  has  funds  available  with  which  to  recruit  and  employ  qualified  personnel, 
substantially  increase  the  training  of  existing  personnel,  offer  better  service  to 
customers,  fully  implement  an  adequate  quality  control  program,  and  fulfill  its 
responsibility  to  enforce  disabled  access  regulations. 

3.  DBI  is  vulnerable  to  a  legal  challenge  to  the  manner  in  which  it  determines  permit 
and  inspection  fees  because  it  cannot  justify  these  fees  on  the  basis  of  actual  costs. 


RECOMMENDATIONS 

3a.  DBI  should  engage  the  services  of  the  Board  of  Supervisors'  Budget  Analyst,  or  of  an 
independent  consultant  selected  by  him  and  who  specializes  in  cost  analysis,  to  work 
with  the  Controller  and  City  Attorney  to  determine  the  actual  costs  of  services 
provided  by  the  Plan  Check  and  Inspection  Services  divisions.    Permit  fees  should 
then  be  revised  to  reflect  those  costs,  if  necessary. 

3b.  DBI  should  acquire  the  technology  and  equipment  necessary  to  permit  remote  data 
entry  of  inspections  reports  directly  into  the  main  computer  system,  should  train  field 
inspectors  in  its  use,  and  should  require  that  they  utilize  it. 


2  Because  the  number  of  major  projects  has  declined  in  2003,  revenue  from  permit  fees  may  decline 
proportionately.  As  a  result,  DBI  may  experience  a  shortfall  in  income,  forcing  it  to  use  some  of  its  reserve 
to  pay  for  operating  expenses.  Nonetheless,  the  surplus  appears  to  be  sufficient  to  pay  for  these 
recommended  improvements.  Once  DBI  is  able  to  determine  the  cost  of  its  permit  and  inspection  related 
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REQUIRED  RESPONSES 

Director,  Department  of  Building  Inspection  -  60  days 
Building  Inspection  Commission  -  60  days 
Controller  -  60  days 


4.    INTERNAL  MANAGEMENT  AT  DBI  LACKS  DIRECTION 

FACTS 

•  Since  the  creation  of  DBI,  directors  have  failed  to  eliminate  favoritism  and  outside 
influence  in  the  department's  daily  operations. 

•  Directors  have  allowed  political  considerations  to  influence  its  policies  even  in 
pursuit  of  disciplinary  actions  against  employees. 

•  Directors  have  allowed  a  culture  to  exist  in  DBI  in  which  many  employees  are 
reluctant  to  report  misconduct  and  substandard  performance  by  other  employees 
because  they  fear  retaliation. 

•  Directors  have  not  pursued  implementation  of  available  technology  that  would 
improve  permit  tracking  and  provide  bar-coding  of  plans  under  review,  both  of  which 
could,  help  to  eliminate  preferential  treatment  by  making  it  apparent. 

•  Directors  have  not  put  in  place  a  code  of  conduct  for  DBI  employees  in  an  easily 
understood  format. 

•  Directors  have  not  updated  its  conflict  of  interest  policy  since  1969. 

•  Directors  have  not  established  a  uniform  system  of  quality  control  measurement  and 
some  divisions  currently  have  no  quality  control  program. 

•  Directors  have  no  effective  program  for  in-house  staff  training,  meetings,  and  inter- 
division  communication  to  resolve  conflicting  rulings  on  code  interpretation  and 
application. 

•  Directors  have  maintained  an  unnecessarily  large  surplus  account  while  failing  to  fill 
open  positions,  reduce  its  disabled  access  backlog,  or  make  supervisory  personnel 
available  to  implement  adequate  quality  control  measures. 

•  Directors  have  not  established  the  cost  of  its  permit  and  inspections  related  services. 

•  DBI  operates  without  a  strategic  plan. 

services,  it  will  be  able  to  establish  permit  and  inspection  fees  that  recover  their  costs. 
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FINDING 

Persons  who  might  have  technical  expertise  nevertheless  create  a  leadership  void  if  they 
lack  management  training  and  skills.  This  affects  the  ability  of  DBI  effectively  to  carry 
out  its  mission  of  public  service  and  protection. 


RECOMMENDATIONS 

4a.  The  Building  Inspection  Commission  should  ensure  that  managerial  background  and 
competence  are  criteria  for  appointment  to  Director  positions  in  DBI. 
Professionalism,  rather  than  political  connections,  should  be  the  standard. 

4b.  The  Building  Inspection  Commission  should  ensure  that  DBI  managers  are  offered 
and  required  to  participate  in  management  skill  training  specific  to  an  employee's 
responsibilities. 

4c.  DBI  directors  should  develop  a  strategic  plan  defining  the  department's  goals,  means 
of  achieving  them,  and  the  dates  by  which  they  are  to  be  completed.  The  plan  should 
be  prepared  and  transmitted  to  the  Building  Inspection  Commission  no  later  than 
December  31,  2003. 

REQUIRED  RESPONSES 

Director,  Department  of  Building  Inspection  -  60  days 
Building  Inspection  Commission  -  60  days 
Mayor  of  the  City  and  County  of  San  Francisco  -  60  days 
Board  of  Supervisors  -  90  days 


12 


A  Report  of  the  2002-2003  Civil  Grand  Jury 
For  the  City  and  County  of  San  Francisco 


THE  HUMAN  RIGHTS  COMMISSION  AND  THE 

MINORITY  BUSINESS  ORDINANCE: 

STATISTICS  BUT  NO  SPECIFICS  TO  SUPPORT 

CITY  CLAIM  THAT  IT  DISCRIMINATES 


Released  June  2003 


Reports  of  the  Civil  Grand  Jury  do  not  identify  the  individuals  interviewed,  pursuant  to  California  Penal 
Code  sec.  929.  The  California  Legislature  intended  this  provision  to  encourage  full  candor  and  cooperation 
by  City  and  County  personnel. 

Parties  identified  in  the  report  must  respond  to  the  Presiding  Judge  of  the  Superior  Court  within  the  number 
of  days  specified,  with  a  copy  sent  to  the  Board  of  Supervisors.  As  to  each  finding  of  the  Grand  Jury,  the 
response  must  either  (1)  agree  with  the  finding,  or  (2)  disagree  with  it,  wholly  or  partially,  and  explain  why 
Further,  as  to  each  recommendation  made  by  the  Grand  Jury,  the  responding  party  must  report  either  (1) 
that  the  recommendation  has  been  implemented,  with  a  summary  explanation  of  how  it  was,  (2)  the 
recommendation  has  not  been  implemented,  but  will  be  implemented  in  the  future,  with  a  timeframe  for 
implementation;  (3)  the  recommendation  requires  further  analysis,  with  an  explanation  of  the  scope  of  that 
analysis  and  a  timeframe  for  the  officer  or  agency  head  to  be  prepared  to  discuss  it  (less  than  six  months 
from  the  release  of  this  Report);  or  (4)  the  recommendation  will  not  be  implemented  because  it  is  not 
warranted  or  reasonable,  with  an  explanation  of  why  that  is.  (Cal.  Penal  Code,  sees.  933,  933.05.) 


THE  HUMAN  RIGHTS  COMMISSION  AND  THE 

MINORITY  BUSINESS  ORDINANCE: 

STATISTICS  BUT  NO  SPECIFICS  TO  SUPPORT 

CITY  CLAIM  THAT  IT  DISCRIMINATES 


Summary  of  Recommendations 
The  Human  Rights  Commission  should  comply  with  the  Minority  Business  Ordinance  by 
recording  instances  of  discriminatory  conduct  by  the  City.  If  it  cannot  demonstrate  instances 
of  discrimination  by  the  City,  the  Board  of  Supervisors  should  consider  alternatives  to 
renewing  the  MBE/WBE  ordinance,  such  as  instituting  a  local  economically  disadvantaged 
business  enterprise  program. 

Post-award  monitoring  and  enforcement  of  compliance  with  anti-discrimination  ordinances 
should  be  transferred  from  the  Human  Rights  Commission  to  the  Office  of  Contract 
Administration  which  is  better  equipped  for  such  monitoring. 


OVERVIEW 

The  Human  Rights  Commission  of  the  City  and  County  of  San  Francisco  (HRC) 
monitors  and  enforces  City  laws  that  prohibit  discrimination  in  City  contracting.  The  key 
ordinance,  which  the  HRC  oversees,  is  "The  Minority/Women/Local  Business  Utilization 
Ordinance,"  last  passed  by  the  Board  of  Supervisors  (Board)  in  October  1998,  and  expected  to  be 
reenacted  in  June  or  July  of  2003  for  another  three  years. 

This  Ordinance1  was  enacted  with  legislative  findings  that  the  City  had  engaged  in 
discriminatory  conduct  in  contracting.  The  validity  of  the  current  Ordinance  and  of  any 
extension  of  the  Ordinance  depends  on  the  City's  ability  to  support  the  findings  of  discriminatory 
conduct,  especially  after  the  enactment  of  Article  I,  section  31  of  the  California  Constitution  (the 
former  Proposition  209),  which  prohibits  race-  and  gender-conscious  policies.  Likewise,  federal 
law  requires  discrimination  by  the  City  for  the  Ordinance  to  be  legal.  Thus  if  the  asserted 
discrimination  does  not  exist,  the  Ordinance  may  be  challenged. 

In  the  legislative  findings  set  forth  in  the  Ordinance,  the  City  explicitly  accuses  itself  of 
both  active  and  passive  discrimination  against  minority-owned  business  enterprises  ("MBEs") 
and  woman-owned  business  enterprises  ("WBEs").  When  first  adopted  in  1984  and  in  each 
subsequent  extension  (1989,  1992  and  1998),  the  City  has  repeated  this  accusation. 

Consequently,  the  2002-2003  Civil  Grand  Jury  investigated  and  sought  to  identify  the 
discriminatory  conduct  upon  which  findings  made  by  the  Board  of  Supervisors  rest.  In  the 
course  of  this  investigation,  the  Grand  Jury  found  no  evidence  of  examples  of  discrimination.  To 
the  contrary,  the  Grand  Jury  found  that  the  City  has  taken  substantial  steps  to  protect  against 
discrimination  and  to  remedy  the  effects  of  any  past  discrimination. 


'  Unless  otherwise  specified,  "the  Ordinance"  refers  to  the  MBE/WBE  Ordinance  in  the  San  Francisco 
Administrative  Code,  section  12.D.A. 


The  findings  of  discrimination  on  which  the  Ordinance  relies  are  based  on  disparity 
studies  that  indicate  statistical  underutilization  of  certified  MBEs/WBEs  in  City  contracting  and 
on  unsubstantiated  anecdotal  evidence  presented  in  testimony  at  hearings  held  by  the  Board  of 
Supervisors  and  the  HRC.  ~  There  are  no  HRC  records  or  documentation  of  specific  instances  of 
discrimination  in  City  contracting  notwithstanding  the  Ordinance's  mandate  that  the  HRC  keep 
such  records.  Moreover,  the  City  departments  that  do  the  contracting  deny  any  discrimination 
either  by  City  employees  or  the  contracting  parties.  If  problems  are  discovered  on  the  part  of 
private  contractors  doing  business  with  the  City,  the  contracting  departments,  working  with  the 
HRC,  have  acted  to  remedy  the  situation  and  punish  wrongdoers.  Apart  from  disparity  studies 
and  the  unsubstantiated  claims  of  discrimination  made  at  Board  of  Supervisors  and  HRC 
hearings,  there  is  neither  evidence  of  discriminatory  conduct  on  the  part  of  the  City  nor  any 
indication  that  private  discrimination  is  tolerated  by  the  City  in  the  performance  of  its  contracts. 

Given  the  absence  of  records  of  specific  instances  of  discrimination  and  the  responses  by 
the  City  departments  and  HRC,  there  is  no  way  to  identify  the  City's  conduct  and  remedy  the 
discriminatory  conduct  of  which  the  City  accuses  itself.  Also,  without  such  documentation,  it  is 
impossible  to  determine  if  the  perceived  underutilization  of  MBE  and  WBE  contractors  that  is 
shown  in  the  disparity  studies  is,  in  fact,  attributable  to  wrongful  discrimination  by  the  City 
rather  than  to  independent  forces  such  as  lack  of  availability  or  capability  of  MBE/WBE 
contractors  or  lack  of  MBE/WBE  contractor  interest  in  winning  city  contracts. 

The  Grand  Jury  has  concluded  that  without  appropriate  records,  problems  of 
discrimination,  if  they  exist,  will  not  be  solved.    It,  therefore,  recommends  that  the  HRC  keep 
the  records  required  by  the  Ordinance  identifying  discriminatory  activity  by  or  on  behalf  of  the 
City.  If  no  specific  instances  of  discrimination  in  City  contracting  can  be  established,  the  CGJ 
recommends  that  the  Board  reevaluate  the  basis  for  the  Ordinance  and  consider  alternatives  such 
as  an  ordinance  that  fosters  local  economically  disadvantaged  business  enterprises  without 
regard  to  race  or  gender.3 

The  HRC's  explanation  for  the  lack  of  any  records  of  instances  of  discrimination  by  the 
City  -  that  it  successfully  resolves  discrimination  through  conference  and  conciliation  -  is 
inconsistent  with  the  assertion  that  the  City  continues  to  discriminate.  If  the  HRC  is  able  to 
prevent  discriminatory  conduct  from  adversely  affecting  MBEs/WBEs,  then  it  is  natural  that 
there  would  be  no  records  of  discriminatory  conduct  by  City  officials.  If,  however,  the  HRC 
believes  that  discrimination  persists,  then  its  failure  to  record  instances  of  discrimination  is  less 
understandable. 


A  disparity  study  is  a  study  undertaken  to  determine  whether  there  is  a  significant  statistical  disparity  between  the 
number  of  qualified  minority  contractors  willing  and  able  to  perform  a  particular  service  (availability)  and  the 
number  of  such  actually  engaged  (utilization)  by  a  locality  in  a  relevant  market  area.  A  significant  statistical 
disparity  between  the  availability  and  use  of  such  contractors  may  give  rise  to  an  inference  of  discriminatory 
exclusion.  (See,  City  of  Richmond  v.  J.  A.  Croson  Company  (1989)  488  U.S.  469,  509.)  The  Grand  Jury  recognizes 
that  courts  have  held  disparity  studies  and  anecdotal  evidence  sufficient  to  support  an  inference  of  discrimination. 
The  focus  of  the  Grand  Jury  is  on  uncovering  evidence  of  instances  of  actual  discrimination  by  the  City  so  that  it 
can  be  remedied  or  prevented. 

Many  City  officials  interviewed  by  the  Grand  Jury  expressed  support  for  an  ordinance  that  would  be  race-neutral 
and  gender-neutral  to  support  local  economically  disadvantaged  firms,  as  it  would  (a)  assist  the  same  group  of 
businesses,  and  (b)  do  so  in  a  more  legally  defensible  manner. 


The  Grand  Jury  also  concludes  that  the  HRC  lacks  the  personnel  and  resources  to  monitor 
adequately  the  post-award  compliance  with  the  Ordinance  by  con'ractors  hired  by  the  City.  In 
addition,  the  Jury  found  an  inherent  conflict  in  the  HRC  acting  as  both  enforcer  and  advocate. 
The  Grand  Jury,  therefore,  recommends  that  HRC  functions  related  to  post-award  compliance  be 
transferred  to  the  Office  of  Contract  Administration,  which  is  better  equipped  for  such 
monitoring. 

BACKGROUND 

The  MBE/WBE  Ordinance  in  General 

The  MBE/WBE  program  was  initially  created  in  April  1984.  Its  purpose  was  "to  combat 
the  City  and  County  of  San  Francisco's  own  active  and  passive  participation  in  discrimination 
against  minority-  and  women-owned  business,  both  in  its  own  contracting  for  goods  and  services 
and  in  the  private  market  for  such  goods  and  services."  (Sec.  12D.A.2.) 

"Active  discrimination"  against  minorities  or  women  is  any  official  action  that  treats 
people  differently  because  of  their  race  or  gender.  "Passive  discrimination"  was  found  when  a 
municipality  "had  essentially  become  a  'passive  participant'  in  a  system  of  racial  exclusion 
practiced  by  elements  of  the  local  construction  industry." 

The  Ordinance  is  designed  to  increase  the  participation  of  MBE  and  WBE  in  City- 
awarded  contracts  by  extending  discounts  in  all  bids  and  contracts  and  in  the  composition  of 
rating  scales  for  professional  services  contracts.  The  discounts  are: 

o     5%  for  a  joint  venture  in  which  the  MBE  or  WBE  participation  is  less  than  35% 
o     7.5%  for  a  joint  venture  in  which  the  MBE  or  WBE  participation  is  40%  or  more 
o     10%  for  a  local  MBE  or  local  WBE  or  joint  venture  between  or  among  WBEs  and 

MBEs. 
(12.D.A.9(A)(2).) 

If  the  contract  is  to  be  awarded  to  the  lowest  bidder,  the  discount  (which  does  not  affect 
payment,  but  only  how  bids  are  judged)  is  taken  off  the  bid  price.  If,  however,  the  contract  is 
awarded  on  the  basis  of  points  scored,  the  "discount"  takes  the  form  of  points  added  to  the  scores 
of  the  MBE/WBE  bidders. 

An  MBE  or  WBE  is  an  economically  disadvantaged  local  business  that  is  certified  by  the 
HRC.5  To  be  certified,  it  must  establish  that  it  is  local  and  that  its  annual  gross  receipts  in  the 

4   See  City  of  Richmond  v.  J.  A.  Croson  Company  (1989)  488  U.S.  469,  492. 

"Minority  business  enterprise  (MBE)"  shall  mean  an  economically  disadvantaged  local  business  that  is  an 
independent  and  continuing  business  for  profit,  performs  a  commercially  useful  function,  is  owned  and  controlled  by 
one  or  more  minority  persons  residing  in  the  United  States  or  its  temtories  and  is  certified  as  an  MBE  pursuant  to 
Section  12D.A.6(B). 

"Women  business  enterprise  (WBE)"  shall  mean  an  economically  disadvantaged  local  business  that  is  an 
independent  and  continuing  business  for  profit,  performs  a  commercially  useful  function,  is  owned  and  controlled  by 
one  or  more  women  residing  in  the  United  States  or  its  territories  and  is  certified  as  a  WBE  pursuant  to  Section 
12D.A.6(B). 

"Owned"  for  purposes  of  determining  whether  a  business  is  a  MBE  or  WBE  shall  mean  that  minorities  or 
women,  as  the  context  requires: 


three  fiscal  years  immediately  preceding  its  application  have  not  exceeded: 

o     public  works/construction  -  $4,000,000;  specialty  construction  contractors  - 
$5,000,000; 

o     goods/materials/  equipment  and  general  service  suppliers  -  $5,000,000; 

o     professional  services  -  $2,000,000; 

o    trucking  -  $3,500,000;  and 

o    telecommunications  -  $5,000,000.  (Sec.  12.D.A.5.) 

The  Ordinance  is  designed  to  increase  the  participation  of  MBEs  and  WBEs  in  City- 
awarded  contracts  by  extending  discounts  in  all  bids  and  contracts,  and  in  the  compensation  of 
rating  scales  of  professional  service  contracts. 

The  HRC  maintains  a  roster  of  all  certified  MBEs  and  WBEs  to  determine  the 
"participation  goals"  that  it  will  establish  with  respect  to  the  award  of  any  contract  governed  by 
the  Ordinance.  The  Ordinance  defines  "participation  goals"  as  "the  targeted  levels  of  citywide 
participation  in  City  prime  contracts  that  reflect  the  relevant  share  of  MBEs  and  WBEs  in  a  given 
industry  or  profession,  also  referred  to  as  'percent  availability.'"  (Sec.  12.D.A.5.) 

The  Ordinance's  participation  goals  apply  to  any  contract  or  sub-contract,  and  cover 
construction,  professional  services,  and  purchasing  in  excess  of  specified  dollar  amounts.  (Sec. 
12D.A.  15(D).) 

The  Ordinance  imposes  specific  powers  and  duties  upon  tlie  Director  of  HRC,  the 
Controller,  the  Mayor,  and  the  Contract  Awarding  Authorities  in  order  to  maximize  MBE/WBE 
participation,  with  the  HRC  mandated  to  "Adopt  rules  and  regulations  establishing  standards  and 
procedures  for  effectively  carrying  out  this  ordinance."  (Sec.  12.D.A.6-8.) 


INVESTIGATIVE  PROCESS 

In  addition  to  reviewing  the  MBE/WBE  Ordinance  (the  original  1 984  version,  and  its 
extensions  in  1988  and  1992),  the  Grand  Jury  reviewed  relevant  charter  provisions,  other  city 
ordinances,  rules  and  regulations,  legislative  history,  reports,  statistical  studies,  and  analyses  that 
addressed  or  dealt  with  the  subject  of  eliminating  or  preventing  discrimination  in  the  award  or 
enforcement  of  City  contracts.6  The  CGJ  also  interviewed  the  department  heads  or  staff 

(1)  Possess  an  ownership  interest  of  at  least  51  percent  of  the  business;  (2)  Possess  incidents  of  ownership,  such 
as  an  interest  in  profit  and  loss,  equal  to  at  least  the  required  ownership  interest  percentage;  and  (3)  Contribute 
capital,  equipment  and  expertise  to  the  business  equal  to  at  least  the  required  ownership  percentage.  "Control"  of  a 
business  shall  refer  to  the  possession  of  the  legal  authority  and  power  to  manage  business  assets,  good  will  and  daily 
operations  of  the  business,  and  the  active  and  continuous  exercise  of  such  authority  and  power  in  determining  the 
policies  and  directing  the  operations  of  the  business. 

6  Among  the  relevant  ordinances  are:  Section  4. 107  of  the  City  Charter  which  establishes  the  HRC  and  describes  its 
duties  and  functions;  various  chapters  of  the  San  Francisco  Administrative  Code  which,  in  addition  to  the 
Ordinance:  (1)  implement  the  Charter  by  establishing  the  organizational  structure  of  the  HRC  and  describing  its 
processes  and  duties  (Ch.  12A);  (2)  require  all  City  contracts  to  include  in  them  provisions  that  prohibit 
discriminating  against  any  person  on  the  basis  of  race,  color,  creed,  religion,  national  origin,  sex,  and  other 
specified  grounds  (Chs.l2B,  12C);  and  (3)  identify  the  policies  and  procedures  which  govern  the  award  of  City 
contracts  for  public  works  or  improvements,  including  professional  design,  consulting  and  construction  management 
services  ,  and  the  acquisition  of  goods  and  services  (Chs.  6,  21). 


members  of  the  following  City  departments  which  award  or  administer  the  vast  majority  of  City 
contracts:  the  HRC,  the  Airport,  the  Department  of  Public  Works,  the  Municipal  Railway,  the 
Department  of  Technology  and  Information  Services,  the  Port  of  San  Francisco,  the  San 
Francisco  Public  Utilities  Commission,  the  Department  of  Human  Resources,  the  Office  of 
Contract  Administration,  the  Controller,  and  the  City  Attorney.  Finally,  the  Grand  Jury  also 
reviewed  decisions  of  the  United  States  Supreme  Court,  the  Ninth  Circuit  Court  of  Appeals,  the 
California  Supreme  Court,  and  other  federal  and  state  courts  addressing  legal  challenges  to 
affirmative  action  programs  in  federal,  state,  and  local  contracting  programs. 


FACTS,  CONCLUSIONS  AND  RECOMMENDATIONS 

I.    THE  HRC  HAS  FAILED  TO  DOCUMENT  INSTANCES  OF  DISCRIMINATION  AS 
REQUIRED  BY  THE  ORDINANCE. 

FACTS 

A.  The  City  has  relied  only  on  disparity  studies  and  anecdotal  evidence  in 
perpetuating  the  Ordinance. 

•  The  Board  of  Supervisors  in  passing  the  1998  Ordinance  relied  on  disparity  studies  and 
anecdotal  evidence  to  support  findings  of  active  and  passive  discrimination  by  the  City. 

•  None  of  the  grounds  cited  by  the  City  in  the  Ordinance  in  support  of  its  finding  of  active  and 
passive  discrimination  by  the  City  contain  specific  data  which  identifies  either  directly  or 
indirectly  City  department  heads,  project  managers,  assistant  project  managers,  or  other 
employees  responsible  for  the  City's  discriminatory  conduct.  The  findings,  for  example, 
mention  an  "old  boy  network"  as  a  group,  without  attributing  improper  conduct  to  any 
specific  individual. 

•  The  disparity  studies  relied  upon  to  extend  the  Ordinance  (one  prepared  by  the  Mason- 
Tillman  firm,  some  by  the  HRC)  consist  largely  of  statistical  data,  such  as  the  number  of 
MBEs/WBEs  in  a  given  industry  and  the  percentage  of  contract  dollars  awarded  or  paid  to 
these  groups  in  comparison  to  non-minorities  over  one  or  more  years.  These  statistical 
studies  do  not  attempt  to  identify  any  specific  discriminatory  conduct  by  City  contract 
awarding  departments  or  their  staff. 

•  These  studies  also  contain  anecdotal  testimony  in  which  an  occasional  speaker  complains  of 
discriminatory  conduct  by  a  City  official,  but  such  testimony  is  generally  non-specific  and 
made  without  the  alleged  offender  present  to  respond. 


• 


The  HRC  disparity  study  issued  in  April  2003  covers  January  1998  to  February  2003.  It 
reports  an  underutilization  of  MBEs/WBEs  in  every  major  phase  of  City  contracting.  The 
study  fails  to  identify  any  City  official  who  has  engaged  in  discriminatory  conduct  and  does 
not  describe  any  actual  instance  or  allegation  of  discrimination. 


• 


• 


• 


The  HRC  annual  report  issued  in  March  2003,  states  that  the  data  in  its  Diversity  Tracking 
System  shows  that  MBE/WBEs  "continue  to  be  underutilized  in  City  contracts."  (HRC,  Ch. 
12.D.A.  Annual  Report,  March  2003,  p.  8).  The  report  identifies  six  industries  -  architecture 
and  engineering,  construction,  general  services,  professional  services,  telecommunications, 
and  purchasing;  shows  the  Mayor's  goals  for  these  industries  for  fiscal  year  2001-2002,  and 
the  utilization  rate  for  certified  MBEs/WBEs  toward  meeting  these  goals.  In  three  of  the  six 
industries,  the  goal  achievement  rate  is  less  than  22%. 

The  HRC's  report  recommends  that  because  of  such  underutilization  the  "City  continue 
implementing  Chapter  12.D.A."  This  report,  like  reports  for  the  years  1999  through  2003, 
fails  to  identify  any  City  officials  or  discriminatory  conduct  by  any  City  officials  which 
contributed  to  the  underutilization  of  MBEs/WBEs  including  those  industries  in  which  the 
utilization  rate  is  less  than  22%. 


B.   HRC  has  no  record  of  specific  acts  of  discrimination  by  or  on  behalf  of  the  City. 

The  HRC  is  required  by  law  to  submit  a  written  report  of  its  activities  to  the  Mayor  and  the 
Board  of  Supervisors  at  least  quarterly,  and  to  include  in  the  report  "instances  of 
discrimination  by  any  agency,  board  or  officer"  of  the  City  since  the  prior  report.  (Sec. 
12.A.11.) 

The  MBE/WBE  Ordinance  also  requires  that  the  Director  issue  quarterly  reports  to  the  Board 
of  Supervisors  that  document  each  City's  department's  progress  in  meeting  the  MBE/WBE 
goals  and  the  success  of  each  department's  prime  contractors  in  complying  with  their  best 
effort  obligations  to  meet  MBE/WBE  subcontracting  goals.  (Sec.  12D.A.18.) 

The  Ordinance  further  provides  that  if  the  Director  concludes  that  the  failure  of  the 
department  or  prime  contractors  to  meet  such  goals  is  due  in  whole  or  in  part  to  the 
department  management's  intentional  or  negligent  performance  of  its  obligations  under  the 
Ordinance,  the  Clerk  of  the  Board  of  Supervisors  shall  schedule  a  hearing  before  an 
appropriate  committee  of  the  Board  at  which  the  department  head  must  be  prepared  to 
respond  to  the  Director's  findings  and  to  explain  what  steps  he  or  she  intends  to  take  to 
correct  the  problems  identified  by  the  Director. 

During  the  five  years  the  present  Ordinance  has  been  in  effect,  the  HRC  has  made  no  written 
record  and  has  not  issued  any  report  of  any  active  or  passive  discrimination  by  any  City 
official  arising  from  the  award  of  any  HRC  reviewed  contract. 

As  the  agency  charged  with  the  duty  of  implementing  the  Ordinance,  the  HRC  is  present  at 
every  stage  of  the  pre-award  contract  proceedings. 


Ironically,  in  its  general  findings  in  support  of  the  current  Ordinance  passed  in  1 998,  the  Board  asserted  that 
"Since  1989,  the  City  has  devoted  substantial  additional  resources  to  the  task  of  understanding  and  documenting 
discrimination  against  women  and  minorities  in  awarding  City  contracts  and  in  the  private  market  for  such 
contracts."  (Sec.  12.D.A.2,  emphasis  added.) 


• 


After  a  contract  has  been  fully  performed,  no  HRC  exit  report  records  active  or  passive 
discrimination  by  the  City  during  the  pre-  or  post-award  period  or  any  effect  of  such 
discriminatory  conduct  upon  MBE/WBE  goals  or  participation  in  the  contract. 

Currently  the  HRC  has  no  computerized  program  where  such  information  could  be  stored 
and  retrieved  as  a  source  for  identifying  on  an  individual  or  cumulative  contract  basis 
specific  facts  which  demonstrate  the  City's  active  and  passive  discrimination  in  City 
contracting. 

The  HRC  explains  the  lack  of  any  records  or  reports  identifying  discriminatory  conduct  by 
City  department  heads,  project  managers,  assistant  project  managers  or  other  staff  personnel 
during  the  pre-  or  post-award  period  of  any  contract  on  the  basis  that,  if  such  conduct  occurs, 
HRC  has  successfully  resolved  the  problem  through  conference  and  conciliation  with  the 
offender  and  in  that  manner  has  avoided  such  conduct  from  adversely  affecting  MBE/WBE 
participation  in  the  contract  involved. 

All  of  the  contracting  department  heads  interviewed  during  this  investigation  state  that  they 
cooperate  with  the  HRC  and  believe  that  the  process  has  almost  eliminated  any 
discriminatory  practices  by  City  employees  or  the  parties  with  whom  they  contract.  These 
department  heads  described  steps  they  have  taken  when  they  found  any  behavior  of  private 
firms  that  might  have  violated  the  Ordinance. 

HRC  does  have  records  documenting  actions  by  private  parties  that  violate  the  Ordinance. 
These  include  records  of  administrative  hearings  held  by  the  HRC  in  which  sanctions  are 
imposed  if  willful  violations  are  found,  audits  by  the  Controller  which  identify  contractors' 
failure  to  comply  with  the  Ordinance,  and  litigation  by  the  City  Attorney's  office  against 
contractors  who  violate  the  Ordinance. 


C.  Procedures  of  the  HRC  have  been  effective  in  reducing  discrimination  and 
encouraging  MBEsAVBEs. 

The  HRC  has  created  rules  and  forms  to  be  used  by  the  City's  departments  in  awarding 
contracts  under  the  Ordinance.  To  ensure  that  the  awarding  departments  comply  with  its 
rules  and  procedures,  the  HRC  has  a  staff  of  contract  compliance  officers  (CCO)  who  are 
assigned  to  the  departments. 

The  CCO  assigned  to  an  awarding  department  works  with  the  project  manager  or  other 
department  representative  to  ensure  compliance  with  the  Ordinance.  In  general,  the  contract 
awarding  procedures  for  public  works  and  improvements  will  include  the  following: 

a)  The  department  develops  a  Scope  of  Work  concept  and  begins  the  process  of  developing 
plans  and  specifications  for  the  proposed  project. 

b)  At  some  early  point  in  the  process,  the  project  manager  or  designee  meets  with  the  CCO 
to  identify  the  trades,  service  suppliers,  and  vendors  that  may  be  involved  in  the  project 


(Sec.  12.D.A.17.3).  Once  the  plans  and  specifications  are  developed,  the  CCO  then 
determines  the  MBE/WBE  participation  goals  based  on  the  specific  trades,  service 
suppliers  and  vendors  required  under  the  plans.  (See,  S.F.  Admin.  Code,  ch.  6,  sec. 
6.5(B).)  The  CCO  does  not  set  a  specific  goal  for  each  trade  or  service  for  which  an 
MBE/WBE  is  available,  but  arrives  at  an  overall  goal  for  the  project  based  on  the 
percentage  of  availability  of  all  MBEs  or  WBEs  that  might  be  available  to  perform  some 
part  of  the  work  within  the  needed  trades  or  services. 

c)  After  the  plans  and  specifications  have  been  finalized,  they  are  submitted  for  review  and 
approval  by  the  contract  awarding  authority  within  the  department,  the  HRC,  and  the  City 
Attorney's  Office  and  are  then  advertised  for  bid  or  request  for  proposal.  Each 
solicitation  for  bid  or  request  for  proposal  document  must  include  relevant  HRC 
attachments  that  explain  the  procurement  process.  (HRC  R  &  Reg.  IV  G.) 

d)  Generally  for  bids  over  $50,000,  there  is  a  pre-bid  conference  attended  by  an  HRC 
representative  who  explains  to  prospective  bidders  their  contractual  obligations  under  the 
MBE/WBE  ordinance,  such  as  participation  goals  set  for  the  project;  "the  good  faith 
efforts"  required  to  meet  the  goals;  and  the  obligation  to  sign  an  affidavit  under  penalty 
of  perjury  of  the  contractor's  intention  to  comply  fully  with  the  Ordinance.  (Sec. 
12.D.A(D)(1)-) 

e)  The  Project  Manager  who  receives  the  draft  bid  documents  sends  them  to  the  HRC  CCO 
for  review.  The  CCO  completes  a  standardized  bid  analysis  for  each  of  the  three  lowest 
bidders  and  reviews  each  bidder's  MBE/WBE  subcontracting  goals  and  statement  of 
good  faith  efforts  to  attain  those  goals.  The  HRC's  bid  analysis  determines  whether  the 
bid  is  improper  or  non-responsive  to  the  Ordinance.  The  non-responsive  bids  are 
eliminated  and  the  contract  is  then  awarded  to  the  lowest  responsible  bidder. 

f)  When  the  successful  bidder  is  selected,  an  HRC  form  is  prepared  which  lists  the 
successful  bidder's  subcontractors,  including  their  percentage  of  participation  and 
MBE/WBE  status,  if  any. 

g)  If  the  project  is  a  "large  project"  -  defined  by  the  Ordinance  to  be  any  project  estimated 
to  cost  more  than  $5,000,000  or  any  professional  services  contract  estimated  to  cost  more 
than  $50,000  -  before  soliciting  bids,  the  contracting  authority  must  submit  the  proposals 
to  the  Director  of  the  HRC  to  determine  whether  the  project  could  be  divided  into  smaller 
projects  to  enhance  the  opportunity  for  MBE/WBE  participation.  If  the  HRC  determines 
that  the  contract  can  be  broken  down  into  more  accessible  parts,  the  contract  awarding 
authority  must  do  so.  (Sec.  12.D.A.9(A)(3).) 

The  purpose  of  dividing  "large  projects"  into  smaller  ones  is  to  increase  the  opportunity 
for  MBE/WBE  participation  on  a  project,  but  occasionally  the  procedure  produces 
conflicts  between  the  awarding  department  and  the  HRC.  A  department  might  find  it 
more  efficient  for  a  single  contractor  to  be  responsible  for  all  phases  of  the  project. 
However,  the  HRC's  primary  goal  is  to  increase  MBE/WBE  participation  in  the  project 
and  the  HRC  may  conclude  that  that  outweighs  any  potential  loss  of  efficiency, 


administrative  convenience,  or  other  benefits  of  having  a  single  contractor. 

h)   The  HRC  and  the  department  are  usually  able  to  resolve  their  differences  through 

negotiation  and  compromise.  On  rare  occasions  when  necessary,  an  impasse  between  the 
HRC  and  the  awarding  authority  can  be  resolved  by  consulting  a  neutral  third  party,  such 
as  the  City  Attorney. 

Waivers  of  MBE/WBE  Requirements 

•     MBE/WBE  discounts  and  requirements  for  good  faith  efforts  to  obtain  MBE/WBE 
participation  may  be  waived  under  the  Ordinance  in  two  circumstances: 

1 )  when  the  needed  goods  or  services  are  from  a  sole  source  that  is  not  currently 
disqualified  from  doing  business  with  the  City,  or 

2)  when  a  contract  is  necessary  in  response  to  an  emergency  that  endangers  public 
health  or  safety  and  there  is  no  time  to  apply  bid  discounts  or  there  are  no 
immediately  available  MBE  and/or  WBE  contractors  capable  of  performing  the 
emergency  work.  (Sec.  12.D.A.  15(A).) 


• 


For  emergency  work,  the  HRC  has  tried  to  provide  greater  opportunities  for  MBE  and  WBE 
contractors  by  attempting  to  identify  some  areas  of  that  work  that  MBEs  and  WBEs  might 
perform.  MBE/WBEs  have  been  added  to  the  lists  of  firms  to  be  called  in  emergencies  by 
DPW  and  other  agencies  with  substantial  emergency  needs. 

Reduction  of  MBE/WBE  Requirements 


• 


The  Director  may  waive  or  reduce  the  MBE/WBE  participation  goals  on  a  project  if  she 
determines  that: 

1 )  The  reasonable  and  necessary  requirements  of  the  project  make  subcontracting  or  the 
participation  of  businesses  other  than  the  bidder  unfeasible; 

2)  Qualified  MBE/WBEs  capable  of  providing  the  goods  or  services  required  by  the 
contract  are  unavailable  despite  the  prime  contractor's  or  department's  good  faith 
effort  to  locate  them;  or 

3)  Price  quotes  given  by  available  MBE/WBEs  exceed  competitive  levels  beyond 
amounts  attributable  to  costs  inflated  by  the  present  effects  of  discrimination.  (Sec. 
12.D.A.(17)E-G.) 

Enforcement  Provisions 

•     If  the  Director  has  reason  to  believe  that  a  contractor,  acting  in  good  faith,  has  failed  to 
comply  with  "the  race  and/or  gender-conscious  requirements"  of  the  Ordinance,  she  notifies 
the  department  that  awarded  the  contract,  and  attempts  to  resolve  non-compliance  issues 
through  conciliation.  If  the  conciliation  process  fails,  the  department  may  impose  sanctions 
against  the  contractor,  which  might  include: 


a)  refusal  to  grant  the  award  of  contract; 

b)  an  order  suspending  the  contract; 

c)  an  order  withholding  funds; 

d)  an  order  revising  the  contract  due  to  material  breach,  or 

e)  disqualification  from  eligibility  from  City  contracts  for  a  period  not  to  exceed  five  years. 
(Sees.  12D.A.9(A)(7),  12D.A.  16(B).) 


• 


• 


In  cases  in  which  the  Director  believes  that  the  contractor  has  acted  willfully  and  in  bad  faith 
in  failing  to  comply  with  the  Ordinance,  she  may,  after  an  investigation  and  hearing,  impose 
sanctions  for  violations  that  may  include: 

a)  declaring  the  contractor  non-responsive  and  ineligible  to  receive  the  award; 

b)  declaring  the  contractor  ineligible  to  bid  on  City  contracts  for  a  five-year  period; 

c)  revoking  the  certification  of  the  business  if  it  is  an  MBE/WEB,  or 

d)  assessing  liquidated  damages,  pursuant  to  a  liquidated  damages  clause  that  is  present  in 
each  contract  awarded  under  the  ordinance.  (Sees.  12D.A.16(C),  12D. A. 9(D)(3).) 


D.  The  City  Works  Actively  To  Combat  Discrimination  and  Remedy  the  Past 
Effects  of  Discrimination. 

In  addition  to  the  creation  of  the  HRC  itself,  the  City  has  established  other  programs  to  foster 
the  participation  of  minorities  and  women  in  City  contracting.  Among  these  steps  are: 

o     A  financial  assistance  program  to  enable  small  firms  to  obtain  bonding 

o     Community  outreach  on  an  ongoing  basis 

o     Pre-bid  conferences  at  which  MBEs/WBEs  can  meet  prime  contractors  and  learn 

about  City  procedures 
o     Administrative  proceedings  when  bad  faith  or  non-compliance  is  suspected 
o    Audits  by  the  Controller  to  identify  any  contractor's  failure  to  comply  with  the 

Ordinance 
o     Adjusting  bid  bonding  and  insurance  requirements  where  appropriate 
o     Providing  technical  assistance  to  MBEs/WBEs  to  increase  their  ability  to  compete 

effectively  for  City  contracts 
o    HRC  and  Controller  cooperation  to  create  a  system  for  prompt  payment  to 

MBEs/WBEs 
o     Inviting  joint  ventures  to  promote  MBE/WBE  participation. 


FINDINGS 

1 .  In  passing  the  Ordinance,  the  Board  has  relied  only  on  disparity  studies  (or  other  statistics) 
and  anecdotal  evidence  to  establish  that  the  City  has  actively  or  passively  discriminated 
against  MBE/WBEs,  and  not  on  evidence  of  actual  incidents  of  discrimination  by  the  City. 

2.  There  exist  no  records  or  evidence  of  specific  incidents  of  discrimination  that  identify 
wrongful  conduct  by  the  City.  There  exist  no  documents  that  describe  discriminatory 
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conduct  by  the  City.  There  exist  no  documents  describing  what  the  City  has  done  to  remedy 
any  supposed  discriminatory  conduct. 

3.  It  is  difficult  to  rectify  wrongful  conduct  without  knowing  what  that  conduct  is.  HRC  has  not 
done  so  although  discrimination  in  City  contracting  purportedly  has  occurred  over  and  over, 
year  after  year,  for  19  consecutive  years. 

4.  Without  documentation  it  cannot  be  determined  whether  the  underutilization  of  MBE/WBE 
contractors  reflected  in  the  disparity  studies  is  attributable  to  discrimination  by  the  City,  or 
rather  is  attributable  to  non-discriminatory  causes  such  as  lack  of  availability,  lack  of 
capacity,  lack  of  funding,  lack  of  interest,  waiver,  lack  of  insurability,  or  other  causes. 

5.  Although  the  courts  accept  disparity  studies  to  support  an  inference  of  discrimination, 
without  identifying  and  discovering  the  cause  of  the  actual  instances  of  discrimination 
purported  to  occur  by  the  City,  the  problem  will  not  be  solved. 

6.  The  HRC's  explanation  for  the  lack  of  any  records  of  instances  of  discrimination  by  the  City 

that  it  successfully  resolves  discrimination  through  conference  and  conciliation  -  is 
inconsistent  with  the  assertion  that  the  City  continues  to  discriminate.  If  the  HRC  is  able  to 
prevent  discriminatory  conduct  from  adversely  affecting  MBEs/WBEs,  then  it  is  natural  that 
there  would  be  no  records  of  discriminatory  conduct  by  City  officials.  If,  however,  the  HRC 
believes  that  discrimination  persists,  then  its  failure  to  record  instances  of  discrimination  is 
less  understandable. 

7.  If  utilization  of  MBE  and  WBE  contractors  is  so  low  (for  example,  22%  of  the  goals  set  by 
the  HRC),  a  discriminatory  cause  should  be  easy  to  discern  and  substantiate  if  one  exists. 


RECOMMENDATIONS 

la.  The  HRC  should  comply  with  its  duties  and  obligations  under  Sections  12.A.1 1  and 

12.D.A.8  of  the  San  Francisco  Administrative  Code  to  include  in  its  quarterly  reports  actual 
instances  of  discrimination  by  City  agencies,  boards  or  officers,  whether  the  discrimination  is 
active  or  passive. 

lb.  If  the  HRC  can  produce  no  record  or  evidence  of  actual  specific  instances  of  discrimination 
by  the  City  (that  is,  evidence  other  than  statistical  studies),  the  Board  of  Supervisors  should 
reconsider  the  basis  of  the  Ordinance  and  consider  alternatives  such  as  a  local  disadvantaged 
business  enterprise  program. 

lc.  At  the  end  of  every  contract  awarded  under  its  oversight,  the  HRC  should  record  data 
relevant  to  the  MBE/WBE  goals  established  for  that  contract.  Such  data  should  include  at 
least  the  following: 

1)  the  MBE/WBE  goals  set  for  the  contract; 

2)  the  goals  actually  achieved; 

3)  if  the  goals  were  not  fully  achieved,  the  factors  which  were  responsible  for  the  lack  of 
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achievement;  and 
4)  if  the  failure  to  achieve  the  goals  was  at  all  due  to  the  conduct  of  the  department  head, 
project  manager,  or  any  other  City  employee,  or  any  contractor  employed  by  the  City,  an 
identification  of  the  person  involved,  a  description  of  the  conduct  at  issue,  the  remedial 
steps  taken,  and  the  impact  of  such  conduct  upon  MBE/WBE  participation,  or  the  goals 
set  for  such  participation. 

Id.  The  City  should  establish  a  software  program  in  which  the  data  recorded  under 

Recommendation  lc  may  be  stored  and  retrieved  for  statistical  and  reporting  purposes. 

REQUIRED  RESPONSES 

HRC  -  60  days 

City  Attorney  -  60  days 

Board  of  Supervisors  -  90  days 


II.  THE  COMPLIANCE  FUNCTION  OF  THE  HRC  SHOULD  BE  TRANSFERRED  TO 
THE  OFFICE  OF  CONTRACT  ADMINISTRATION 

FACTS 

•     The  HRC  has  a  duty  to  advocate  for  maximum  participation  by  MBEs/WBEs  in  City 
contracts. 


• 


The  HRC  is  also  responsible  for  the  certification  and  compliance  standards  and  procedures 
necessary  to  effectuate  the  Ordinance  (Sec.  12.D.A.6.) 

The  HRC's  responsibilities  arise  both  before  and  after  the  contract  award.  Pre-award 
functions  consist  primarily  in  certifying  MBEs/WBEs,  working  with  City  departments  in 
setting  MBE/WBE  goals,  evaluating  the  bid  panels  who  will  in  turn  evaluate  incoming  bids, 
analyzing  bid  submissions  for  discount  eligibility,  determining  responsiveness  of  bids  to 
MBE/WBE  goals,  and  recommending  the  award  of  contracts  to  the  "lowest  responsible  and 
responsive  bidder." 

Post-award  responsibilities  consist  of  insuring  that  the  MBEs/WBEs  identified  in  the  bid 
documents  actually  work  on  the  job  and  are  paid  in  accordance  with  the  contract.  Moreover, 
the  HRC  reviews  change-orders  and  amendments  to  the  contract  to  insure  that  the 
MBEs/WBEs  are  not  adversely  affected.  HRC  staff  told  the  CGJ  that  due  to  lack  of 
manpower  and  resources,  they  cannot  make  many  on-site  visifs  to  ensure  that  the  contract  is 
being  performed  in  compliance  with  its  MBE/WBE  requirements. 

At  the  completion  of  the  contract,  the  HRC  requires  the  general  contractor  to  submit  a  sworn 
affidavit  stating  that  it  employed  and  paid  the  MBE/WBE  subcontractors,  who  also  must  sign 
a  document  saying  they  were  employed  and  paid  properly  under  the  contract.  The  HRC  also 
prepares  an  exit  report  to  reconcile  the  proposed  MBE/WBE  utilization  in  the  bid  documents 
with  the  actual  MBE/WBE  utilization  and  payment  during  contract  performance. 
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•  In  1998,  the  Board  of  Supervisors  found  that  improper  post-award  conduct  such  as  the 
reduction  or  cancellation  of  MBE/WBE  work,  and  the  use  of  non-minority  subcontractors  to 
perform  work  designated  for  MBE/WBEs  had  not  been  curbed  by  effective  enforcement  of 
the  Ordinance. 

•  In  August  1999,  Mayor  Willie  L.  Brown  appointed  Roberta  Achtenberg,  Aileen  C. 
Hernandez  and  Justice  Harry  W.  Low  to  a  blue  ribbon  panel  to  assess  and  evaluate  the  City's 
policies  in  contracting  with  businesses  owned  by  women  and  minorities.  This  task  force 
stated,  "our  most  important  recommendation  is  that  the  compliance  and  certification 
functions  ...  be  relocated  from  the  Human  Rights  Commission  to  a  new  division  within  the 
Office  of  the  Controller."8    The  City  has  not  adopted  the  Task  Force's  recommendation. 

•  The  Task  Force  concluded  that  the  MBE/WBE  Ordinance  would  be  improved  by  transferring 
all  post-award  contract  compliance  functions  from  the  HRC  because  the  technical  and 
resource  demands  of  certification  and  compliance  functions  had  impeded  the  HRC  "from 
aggressively  and  creatively  using  their  human  rights  aspects  of  the  program."  (Independent 
Task  Force  Report,  Sec.  1,  pp.  2-3.) 


• 


The  Controller  already  provides  a  compliance  function  under  the  Ordinance  by  conducting 
random  audits  of  prime  contractors  to  ensure  their  compliance  and  random  audits  of  10%  of 
the  joint  ventures  which  are  granted  bid  discounts  in  each  fiscal  year. 

The  Office  of  Contract  Administration,  which  was  created  after  the  publication  of  the  Task 
Force  Report,  currently  monitors  City  contracts  with  regard  to  labor  benefits,  living  wage 
requirements  and  health  care  standards. 


FINDINGS 

1 .  The  HRC  lacks  personnel  and  resources  to  monitor  post-award  compliance  adequately.  It 
primarily  relies  on  the  closing  affidavit,  which  provides  data  on  the  contractor's  employment 
and  payment  of  MBEs/WBEs  during  the  performance  of  the  contract. 

2.  The  HRC  has  an  inherent  conflict  of  interest  between  its  role  as  advocate  and  its  role  as 
enforcer  of  post-award  compliance. 

3.  The  Office  of  the  Controller  would  have  a  conflict  of  interest  if  all  enforcement 
responsibilities  were  transferred  to  it  because  it  would  be  required  to  review  part  of  its  own 
work  in  making  these  compliance  audits. 

4.  The  Office  of  Contract  Administration  already  has  personnel  and  procedures  sufficient  to 
expand  its  responsibilities  to  include  monitoring  and  enforcement  of  contractor  compliance 
with  the  Ordinance.  Its  agents  already  visit  sites  to  inspect  records  and  working  conditions, 
so  it  would  be  relatively  easy  for  them  to  ensure  that  any  MBE/WBE  subcontractors  listed  in 
the  bid  are  the  ones  in  fact  doing  the  work  on  the  site. 


Independent  Task  Force  Report,  September  2000,  Sec.  1,  p.  2. 
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RECOMMENDATION 

2.    All  HRC  functions  related  to  post-award  contract  compliance  should  be  transferred  to  the 
Office  of  Contract  Administration. 

REQUIRED  RESPONSES 

HRC  -  60  days 

Office  of  Contract  Administration  -  60  days 

Office  of  the  Controller  -  60  days 

Board  of  Supervisors  -  90  days 
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A  Report  of  the  2002-2003  Civil  Grand  Jury 
For  the  City  and  County  of  San  Francisco 


SHARING  CAMP  MATHER,  SAN  FRANCISCO'S 
SECRET  JEWEL,  WITH  ALL  SAN  FRANCISCANS 


Released  June  2003 


Reports  of  the  Civil  Grand  Jury  do  not  identify  the  individuals  interviewed,  pursuant  to  California 
Penal  Code  sec.  929.  The  California  Legislature  intended  this  provision  to  encourage  full  candor 
and  cooperation  by  City  and  County  personnel. 

Parties  identified  in  this  report  must  respond  to  the  Presiding  Judge  of  the  Superior  Court  within 
the  number  of  days  specified,  with  a  copy  sent  to  the  Board  of  Supervisors.  As  to  each  finding  of 
the  Grand  Jury,  the  response  must  either  (1 )  agree  with  the  finding,  or  (2)  disagree  with  it,  wholly 
or  partially,  and  explain  why.  Further,  as  to  each  recommendation  made  by  the  Grand  Jury,  the 
responding  party  must  report  either  (1)  that  the  recommendation  has  been  implemented,  with  a 
summary  explanation  of  how  it  was  implemented;  (2)  the  recommendation  has  not  been 
implemented,  but  will  be  implemented  in  the  future,  with  a  timeframe  for  implementation;  (3)  the 
recommendation  requires  further  analysis,  with  an  explanation  of  the  scope  of  that  analysis  and  a 
timeframe  for  the  officer  or  agency  head  to  be  prepared  to  discuss  it  (not  exceeding  six  months 
from  the  release  of  this  Report);  or  (4)  the  recommendation  will  not  be  implemented  because  it  is 
not  warranted  or  reasonable,  with  an  explanation  of  why  that  is.  (Cal.  Penal  Code,  sees.  933, 
933.05.) 


SHARING  CAMP  MATHER,  SAN  FRANCISCO'S  SECRET 
JEWEL,  WITH  ALL  SAN  FRANCISCANS 


Summary  of  Recommendations 

1 .  Improve  publicity  and  accessibility  to  Camp  Mather. 

2.  Study  and  improve  the  usage  of  the  Camp  Mather  facilities  and  grounds. 


OVERVIEW 

Camp  Mather  is  a  family  camp  located  in  Tuolumne  County  near  the  north 
entrance  to  Yosemite  National  Park.  Located  approximately  1 80  miles  east  of  San 
Francisco  at  an  elevation  of  4,520  feet,  Camp  Mather  is  operated  for  San  Francisco 
residents  and  their  families  by  the  San  Francisco  Recreation  and  Park  Department  (RPD). 
It  has  90  rustic  cabins  and  20  tent  sites,  each  able  to  accommodate  up  to  six  people,  on 
approximately  400  acres.  Full  board,  a  camp  store,  and  several  recreational  programs  are 
provided  for  the  campers.  During  a  12-week  camping  season,  two  weeks  of  which  are 
reserved  for  seniors,  approximately  6,000  persons,  in  1 , 1 00  families,  take  advantage  of 
the  Camp  Mather  facilities.  The  camp  can  accommodate  529  people  at  each  session. 
The  number  of  applications  for  cabins  and  tent  sites  exceeds  the  available  spaces. 

The  privately  run  Strawberry  Music  Festival,  draws  another  1 0,000  people  in  total 
to  Camp  Mather  on  the  Memorial  Day  and  Labor  Day  weekends. 

Camp  Mather  is  financially  self-sufficient  and.  in  past  years,  has  contributed  in 
excess  of  $300,000  annually  to  the  RPD  general  fund.  Camping  fees  and  revenue  from 
SMF  and  other  concessions  exceed  the  expense  of  operating  Camp  Mather.  In  a  time  of 
budget  crisis,  Camp  Mather  could  produce  additional  revenue. 

Camp  Mather  was  described  several  years  ago  in  the  press  as  "the  city's  most 
carefully  kept  secret,"  one  that  most  San  Franciscans  don't  know  exists.  The  location, 
lack  of  publicity,  a  complex  application  process,  and  failure  to  provide  information  about 
Camp  Mather  in  languages  other  than  English  limit  access  to  Camp  Mather  for  many  San 
Francisco  residents.  The  Grand  Jury  defines  "accessibility"  as  awareness  of  Camp 
Mather  and  its  availability  to  residents,  an  application  form  that  is  easily  read  and 
completed,  an  equitable  selection  process,  and  availability  of  adequate  transportation  to 
the  Camp  for  people  who  want  to  use  it. 

The  ratio  of  returning  campers  to  first-time  campers  suggests  that  RPD  publicity 
and  outreach  for  Camp  Mather  is  not  adequate  to  make  the  availability  of  the  facility 
known  to  a  wide  spectrum  of  San  Franciscans.  The  Grand  Jury  recommends  that  efforts 
be  made  to  inform  all  segments  of  San  Francisco's  multiethnic  population  that  Camp 
Mather  is  available  to  them,  that  "campership"  opportunities  (partially  subsidized  fees) 
for  low  income  residents  be  expanded,  and  that  RPD  study  ways  in  which  more  San 
Francisco  residents  might  have  the  opportunity  to  enjoy  Camp  Mather's  facilities. 


BACKGROUND 

Bearing  the  name  of  Stephen  T.  Mather,  the  first  director  of  the  National  Park 
Service,  Camp  Mather  has  been  used  as  a  municipal  camp  for  almost  80  years.   In  1921 , 
San  Francisco  constructed  a  timber  mill  and  railway  station  at  Camp  Mather  for  use  in 
the  construction  of  the  O'Shaughnessy  Dam  at  Hetch  Hetchy    In  1923,  with  the 
assistance  of  M.M.  O'Shaughnessy,  the  city's  chief  engineer,  the  San  Francisco  Board  of 
Supervisors  selected  a  site  on  land  known  as  the  Hog  Ranch,  which  had  been  acquired  in 
conjunction  with  the  Hetch  Hetchy  Water  Supply  project,  for  the  establishment  of  a 
municipal  camp,  the  "San  Francisco  Mountain  Recreation  Camp  and  Playground." 
Management  and  control  of  what  is  now  Camp  Mather  was  placed  with  the  then 
Playground  Commission.  The  first  Mountain  Camp  on  this  site,  near  Mather  Station  and 
south  of  then  existing  Hetch  Hetchy  Railroad,  was  inaugurated  on  July  5,  1924,  in  former 
Hetch  Hetchy  buildings.  In  1921,  the  Yosemite  National  Park  Company  had  leased  land 
at  Mather  north  of  the  railroad  for  an  18-year  term.  Between  1921  and  1925  the  company 
built  and  operated  a  camp  on  that  site.  The  lease  was  terminated  and  the  Playground 
Commission  bought  the  lodge  (now  the  dining  hall),  cabins,  and  other  equipment  from 
the  lessee  for  $15,500. 

Today,  Camp  Mather  offers  a  variety  of  recreational  opportunities.  Swimming  in 
a  lake  or  pool,  fly-fishing,  horseback  riding,  evening  dances,  campfire  songs,  skits  and 
games  are  all  available.  There  are  also  facilities  for  tennis,  badminton,  ping-pong, 
horseshoes,  volleyball  and  softball.  Three  meals  a  day,  served  cafeteria  style,  are 
available  in  the  dining  hall.  Programs  are  offered  for  young  children,  including  an  arts 
and  crafts  program.  There  is  a  children's  play  area  with  play  apparatus. 

Members  of  the  Grand  Jury  visited  Camp  Mather  and  inspected  the  site.  They 
interviewed  members  of  the  RPD  staff.  They  reviewed  relevant  provisions  of  the  San 
Francisco  Administrative  and  Park  Codes,  the  Camp  Mather  application  form,  and 
informational  material  about  Camp  Mather  published  by  RPD. 


FACTS,  FINDINGS  AND  RECOMMENDATIONS 
1.    MAKE  CAMP  MATHER  MORE  ACCESSIBLE 

FACTS 

•     In  2003,  RPD  simplified  what  had  been  a  complex,  three-page  Camp  Mather 
application  form,  reducing  it  to  a  one-page,  more  easily  understood  form.  It  also 
began  providing  persons  who  request  an  application  with  an  explanation  of  the  lottery 
process  by  which  reservations  are  awarded.  This  notice  also  informs  applicants  of  a 
campership  program  for  lower  income  families  and  of  job  opportunities  at  Camp 
Mather. 


RPD  is  a  Tier  2  department  subject  to  San  Francisco  Administrative  Code,  chapter  91 
(the  Equal  Access  to  Services  Ordinance),  section  91.4,  (Translation  of  Materials). 
Section  91.4,  subdivision  (b),  mandates:  "Tier  2  Departments  shall  translate  all 
publicly-posted  documents  that  provide  information  (1)  regarding  Department 
services  or  programs,  or  (2)  affecting  a  person's  right  to,  determination  of  eligibility 
of,  award  of,  denial  of,  loss  of,  or  decreases  in  benefits  or  services  into  the 
language(s)  spoken  by  a  Substantial  Number  of  Limited  English  Speaking  Persons." 
Subdivision  (c)  of  Section  91 .4  provides:  "Departments  required  to  translate 
materials  under  the  provisions  of  the  Section  shall  post  notices  in  the  public  areas  of 
their  facilities  in  the  relevant  languages(s)  indicating  that  written  materials  in  the 
languages(s)  and  staff  who  speak  the  language(s)  are  available.  The  notices  shall  be 
posted  prominently  and  shall  be  readily  visible  to  the  public.'"     A  "substantial 
Number  of  Limited  English  Speaking  Persons"  means  "either  10,000  City  residents, 
or  5  percent  of  those  persons  who  use  the  Department's  services."  (Sec.  91.2,  subd. 

0)0 

Although  the  Equal  Access  to  Services  regulations  required  all  departments  subject  to 
its  provision  to  submit  a  compliance  plan  within  90  days  of  its  enactment  on  June  15, 
2001 ,  RPD  has  not  done  so. 

RPD  advertises  Camp  Mather  by  sending  approximately  3,000  fliers  to  270  RPD  sites 
each  year.  It  is  also  advertised  in  travel  magazines  that  include  campgrounds. 
Applications  are  usually  distributed  and  posted  at  recreation  centers.  The  fliers  are  in 
English  only.  No  information  about  Camp  Mather,  other  than  its  location  in 
Tuolumne  County  and  the  RPD  telephone  numbers  for  the  camp  desk  and  senior 
program,  is  available  on  the  RPD  web  site. 

The  Camp  Mather  desk  at  the  RPD  office  in  McLaren  Lodge  is  open  from  January  to 
August.  The  RPD  staff  members  assigned  to  the  Camp  Mather  desk  speak  English 
only.1 

The  Camp  Mather  application  form,  rules  and  regulations,  and  notice  regarding  the 
lottery,  camperships,  and  employment  are  available  in  English  only. 

Applications  for  camping  reservations  are  sent  automatically  to  persons  who  have 
applied  during  the  past  two  years  or  who  have  requested  an  application  by  telephone 
or  at  the  Camp  Mather  desk  during  the  past  two  years. 

Although  the  Camp  Mather  application  form  warns  that  incomplete  applications  will 
be  returned,  it  does  not  identify  the  items  that  must  accompany  an  application,  such 
as,  a  deposit  check,  proof  of  residence  in  San  Francisco,  and  proof  of  the  age  of 
children  who  will  accompany  the  applicant.  That  information  is  found  only  in  the 
lengthy  sheet  of  rules  and  regulations  that  accompanies  an  application. 


Since  2002,  questions  about  Camp  Mather  can  be  submitted  through  e-mail. 


• 


• 


• 


• 


• 


Applications  for  reservations  are  accepted  during  a  one-week  period  in  late  March 
and  are  awarded  through  a  lottery.  Resident  and  non-resident  applications  are  divided 
into  separate  pools  and  numbered  as  they  are  received.  The  range  of  numbers  is 
given  to  Management  Information  Systems  which  causes  a  computerized  random 
number  to  be  assigned  to  each  number  in  that  range.  Thore  randomly  selected 
numbers  are  used  to  determine  the  order  in  which  reservations  are  awarded,  with  San 
Francisco  residents  given  reservations  first.  A  person  who  owns  property  in  San 
Francisco,  but  lives  outside  the  City,  is  considered  a  resident.  After  all  reservations 
have  been  made,  a  waiting  list  is  created  based  on  the  remaining  lottery  numbers.  A 
reservation  board  is  open  for  public  inspection. 

In  2002,  1,194  San  Francisco  residents  and  270  non-residents  applied  for  Camp 
Mather  reservations  before  the  deadline.  Of  the  1,100  families  who  were  awarded 
reservations,  814  (74%)  were  returning  campers. 

Because  the  number  of  applicants  exceeds  the  available  spaces,  RPD  staff  members 
are  reluctant  to  give  the  camp  any  additional  publicity. 

Disappointed  applicants,  who  are  not  always  aware  of  the  demand  for  reservations 
and  how  the  lottery  system  works,  often  express  their  anger  to  RPD  staff. 

Camp  fees  for  residents,  exclusive  of  meals,  currently  range  from  $303.00  to  $666.00 
per  week  for  cabins  accommodating  two  to  six  persons.  The  weekly  rates  for  resident 
tent  sites  are  $120.00  for  a  four-person  tent  and  $157.00  for  a  six-person  tent.    Non- 
resident fees  are  approximately  20%  higher. 

The  "campership"  program  available  to  lower  income  San  Francisco  residents  offers 
a  50%  fee  discount  for  one  qualified  resident  household  during  each  week  of  the  ten 
regular  weeklong  camping  sessions.  The  applications  must  be  made  by  the  end  of  the 
first  week  in  March.  The  reservations,  awarded  by  lottery,  are  assigned  before  the 
regular  application  process  begins.  Approximately  20  campership  applications  are 
received  each  year.  In  some  years,  the  ten  available  slots  have  not  been  filled. 
Transportation  is  not  provided  for  these  families. 

Senior  session  fees  are  $185.00  per  week  including  lodging,  meals  and  transportation. 
Applications  are  processed  in  order  of  receipt,  with  San  F;ancisco  residents  having 
priority. 

Camp  Mather  is  located  on  Evergreen  Road,  seven  miles  from  Highway  120  and 
approximately  30  miles  from  Groveland,  the  closest  town.  There  is  no  public 
transportation  to  Camp  Mather.  RPD  offers  transportation  by  chartered  bus  for  the 
two  senior  camping  weeks.  Greyhound  Bus  service  is  available  to  Sonora, 
approximately  60  miles  away.  The  nearest  Amtrak  station  (Turlock-Denier)  is 
approximately  40  miles  away. 


FINDINGS 

1.  RPD  has  failed  to  comply  with  the  translation  requirements  of  the  Equal  Access  to 
Facilities  regulations.  As  a  result  of  this  failure  and  the  limited  publicity  about  Camp 
Mather,  RPD  has  not  made  information  about  the  availability  of  Camp  Mather 
available  to  a  wide  cross-section  of  San  Francisco  residents.  English  speaking 
residents  who  see  the  fliers  at  RPD  sites  may  become  aware  of  the  facility,  but  many 
others  who  either  have  limited  English  or  do  not  visit  RPD  sites  and  might  be 
interested  in  Camp  Mather  are  not  being  reached  through  RPD's  current  publicity. 

2.  Although  the  reservation  lottery  appears  to  be  a  fair  and  equitable  means  of  selecting 
campers  from  those  who  apply,  the  proportion  of  applications  from  prior  campers  to 
applications  from  others  suggests  that  in  other  respects  the  RPD  procedures  favor 
prior  campers. 

3.  The  low  number  of  campership  applications  may  reflect  a  failure  of  RPD  to  do 
outreach  into  low-income  communities,  and  the  difficulty  in  reaching  Camp  Mather 
without  a  private  automobile. 

4.  The  omission  from  the  application  form  itself  of  notice  that  a  check  and  proof  of 
residence  and  age  of  children  may  result  in  rejection  of  applications  that  would 
otherwise  be  timely  and  complete. 


RECOMMENDATIONS 

la.  RPD  should  make  the  availability  of  Camp  Mather  and  the  campership  program 
known  to  all  San  Francisco  residents  through  an  expanded  outreach  program.  In 
addition  to  fliers,  information  about  the  facility  and  application  procedure  should  be 
made  available  thorough  community  newspapers,  the  San  Francisco  Unified  School 
District,  and  social  service  agencies  in  the  City. 

lb.  The  application  form  should  be  revised  to  specify  in  the  box  warning  that  incomplete 
applications  will  be  rejected  that  a  deposit  check  as  well  as  proof  of  residence  and 
children's  ages  must  accompany  the  applications. 

lc.  All  materials  regarding  Camp  Mather,  including  instructions  on  completion  of  the 
application  form,  should  be  available  in  the  languages  required  by  the  Equal  Access 
to  Services  provisions  of  the  San  Francisco  Administrative  Code.  Translation 
services  should  be  made  available  for  persons  who  inquire  about  Camp  Mather  by 
telephone  or  at  the  Camp  Mather  desk  in  McLaren  Lodge. 

Id.  The  limited  number  of  spaces  and  the  lottery  system  for  awarding  reservations  should 
be  explained  in  the  information  sheet  that  is  given  to  prospective  campers  with  the 


applications.  Fliers,  applications,  and  voice  mail  messages  at  the  Camp  Mather  desk 
should  clearly  state  that  there  is  more  demand  that  space  available  at  Camp  Mather. 

le.  If  additional  publicity  and  outreach  results  in  more  applications  for  camperships,  the 
number  should  be  increased. 

1  f.  Transportation  to  Camp  Mather  should  be  made  available  to  qualified  campership 
applicants. 

REQUIRED  RESPONSES 

Recreation  and  Park  Department  -  60  days 
Recreation  and  Park  Commission  -  60  days 
Board  of  Supervisors  -  90  days 


2.    MAKING  THE  BEST  USE  OF  CAMP  MATHER 

FACTS 

•  Approximately  6,000  San  Franciscans  use  Camp  Mather  during  the  12  regular 
camping  sessions. 

•  More  than  200  applications  had  to  be  rejected  in  2002  because  all  spaces  were 
reserved. 

•  The  camp  also  has  been  used  by  the  RPD  Assisted  Recreation  Division's  Project 
Insight  program,  which  offers  overnight  camping  trips  to  deaf  and  blind  children. 

•  Camp  Mather  produced  revenue  of  $1 ,490,000  in  the  2001-2002  fiscal  year. 
Campers  paid  fees  totaling  $1,352,000.  Revenue  from  concessions  included  $16,000 
from  the  general  store  and  $1,000  from  Mather  Saddle.  Camping  fees  were  last 
raised  in  1998. 


• 


The  Strawberry  Music  Festival  has  used  Camp  Mather  on  the  Memorial  Day  and 
Labor  Day  weekends  for  20  years.  RPD  has  extended  its  use  through  2008. 
Strawberry  Festival,  Inc.  paid  RPD  $121,000  for  use  of  Camp  Mather  in  the  2001- 
2002  fiscal  year.  RPD  staff  members  do  not  agree  on  whether  use  of  Camp  Mather 
by  5,000  persons  over  each  weekend  of  this  bluegrass  festival  has  a  negative 
environmental  impact. 

RPD  anticipates  that  Camp  Mather  operating  expenses,  including  facilities 
maintenance,  will  total  $678,594  for  the  2002-2003  fiscal  year.  The  camp  is 
projected  to  return  revenue  of  $1,275,000  in  the  2002-2003  fiscal  year. 

There  might  be  other  public  and  private  organizations  and  individuals  that  would  be 
interested  in  using  Camp  Mather  facilities  either  before  oi  after  the  summer  camping 
sessions.  RPD  has  not  investigated  this  possibility. 


FINDINGS 

1 .  RPD  has  not  made  the  most  optimal  use  of  Camp  Mather. 

2.  If  the  camping  season  can  be  extended  and/or  additional  cabins  and  tent  sites  built, 
more  San  Francisco  residents  will  be  able  to  take  advantage  of  its  facilities. 

3.  Increased  fees  could  cover  the  cost  of  building  more  cabins  and  tent  sites,  increasing 
the  number  of  camperships,  and  providing  transportation  to  families  who  are 
otherwise  unable  to  utilize  Camp  Mather. 

4.  Increased  revenue  generated  by  Camp  Mather  could  contribute  significantly  to  the 
support  of  other,  non-revenue  generating,  RPD  programs. 


RECOMMENDATION 

2.    RPD,  engaging  a  consultant  if  necessary,  should  investigate  means  by  which  more 
San  Franciscans  can  make  use  of  Camp  Mather  and  the  camp  can  generate  more 
revenue.  To  that  end,  the  investigation  should  consider  raising  fees,  adding  more 
cabins  and  tent  sites,  and  extending  the  camp  season.  The  investigation  should  also 
consider  rental  of  the  camp  to  additional  private  parties.  The  study  should  consider 
both  the  impact  of  increased  use  of  Camp  Mather  the  for  campers  and  the  impact  of 
use  of  the  campgrounds  for  activities  that  draw  large  crowds. 

REQUIRED  RESPONSES 

Recreation  and  Park  Department  -  60  days 
Recreation  and  Park  Commission  -  60  days 
Board  of  Supervisors  -  90  days 
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Each  year  the  Civil  Grand  Jury  selects  the  aspects  of  city  and  county  government  that  it  will  investigate. 
Similarly,  the  Grand  Jury  determines  whether  to  pursue  issues  raised  and  recommendations  made  in  the 
reports  of  prior  Grand  Juries.  As  stated  in  the  2001-2002  Civil  Grand  Jury  report,  "This  freedom  to 
choose,  and  thereby  to  ignore  the  work  of  its  predecessors,  may  result  in  a  failure  to  assure  that  a 
previous  Civil  Grand  Jury's  work  is  complete.  For  the  institution  of  the  Civil  Grand  Jury  to  engender 
faith  among  the  recipients  of  its  recommendations-and  to  generate  interest  in  and  respect  of  its  annual 
reports-there  must  be  the  assurance  that  the  Civil  Grand  Jury  recognizes  the  worth  of  the  efforts  of 
previous  juries." 

The  2002-2003  Grand  Jury  agreed  that  it  should  ensure  that  recommendations  made  by  the  2001-2002 
Civil  Grand  Jury  in  its  reports  by  their  named  respondents  were  addressed.  To  accomplish  this,  the 
Grand  Jury  reviewed  all  responses  to  the  2001-2002  reports,  contacted  several 
agencies/departments/offices  and  conducted  additional  interviews  and  research  in  instances  where  it 
determined  that  responses  were  either  inadequate  or  incomplete.  The  Grand  Jury  also  inquired  about 
responses  to  selected  reports  of  earlier  Civil  Grand  Juries. 

This  "Continuity  Report"  first  summarizes  the  status  of  each  of  the  Reports  released  by  the  2001-2002 
Civil  Grand  Jury: 

San  Francisco  General  Hospital:  The  San  Francisco  General  Hospital  (SFGH)  report  addressed  the 
necessity  that  San  Francisco  General  Hospital  meets  certain  California  seismic  code  requirements  and 
the  consequences  of  failure  to  do  so  by  2008. 

All  required  responses  were  submitted  and  the  Board  of  Supervisors  held  a  hearing  on  the  report.  While 
it  is  reported  that  substantial  progress  has  been  made  in  developing  a  plan  for  seismic  upgrade  or 
construction  of  a  new  San  Francisco  General  Hospital,  the  failure  to  present  a  bond  issue  to  the  citizens 
for  approval  and  move  forward  with  the  project  could  result  in  the  unnecessary  closing  of  SFGH. 

Contracting  1  and  2:  The  Contracting  reports  recommended  a  number  of  changes  to  contracting 
processes  and  procedures. 

All  required  responses  were  submitted  and  the  Board  of  Supervisors  held  a  hearing.  A  majority  of  the 
major  recommended  changes  were  implemented  immediately  following  the  issuance  of  these  reports, 
although  some  issues  remain  to  be  addressed. 

Outdoor  Advertising  Sign  (Billboard)  Enforcement:  The  Billboards  report  included  a  number  of 
recommendations  to  monitor  billboards  allowed  within  the  City  and  County. 

All  required  responses  were  received  and  the  Board  of  Supervisors  held  a  hearing.  Implementation  of 
the  recommendations  is  not  complete  in  a  number  of  areas  due  to  budgetary  constraints.  After  the  report 
was  issued,  a  referendum  adopted  by  the  City  voters  grandfathered  legal  billboards.  Two  staff  members 
of  the  Planning  Department  monitor  all  the  billboards.  Progress  has  been  made  in  creating  an  inventory 
of  all  billboards  in  the  City. 

The  Board  of  Supervisors  is  considering  legislation:  1)  to  charge  an  annual  fee  for  companies  using  a 
billboard  to  fund  additional  enforcement  personnel.  [This  type  of  fee  has  been  challenged  in  Los 
Angeles  County  and  the  Board  is  waiting  for  the  appeals  process  to  finalize  before  enforcing  the  fees.]; 
and,  2)  to  identify  the  legal  billboards  using  the  number  of  the  'use'  permit. 


Adult  Probation:  The  Adult  Probation  Report  recommended  increased  emphasis  on  functions  that  can 
reduce  recidivism  and  accelerated  movement  toward  community-based  probation  programs. 

All  required  responses  were  submitted  and  the  Board  of  Supervisors  held  a  hearing.  The  Adult  Probation 
Department  reports  that  it  has  submitted  to  the  Sheriffs  department  a  proposal  to  fund  staff  for  a 
community  based  program.  This  program  was  scheduled  to  begin  April  2003.  Due  to  budgetary 
constraints,  the  program  will  not  begin  in  fiscal  year  2003-2004. 

Homelessness  in  San  Francisco:  The  Homelessness  in  San  Francisco  report  recommended  a  Charter 
Amendment,  the  development  of  an  integrated  information  system  for  tracking  the  delivery  of  homeless- 
related  services,  the  creation  of  a  central  database  of  available  beds,  and  the  initiation  of  a  public 
education  campaign  on  the  root  causes  of  homelessness. 

All  required  responses  were  submitted  and  the  Board  of  Supervisors  held  a  hearing.  The  City  has 
initiated  a  central  database  of  beds,  as  recommended  by  the  Civil  Grand  Jury,  and  reports  consideration 
of  other  recommendations.  However,  implementation  of  the  remaining  recommendations  has  not  been 
realized. 

Hunter's  Point  Naval  Shipyard:  This  report  recommended  steps  to  ensure  environmental  safety, 
prioritize  economic  development,  and  improve  communications  with  the  local  community.  The  2002- 
2003  Civil  Grand  Jury  reviewed  responses  to  the  2001-2002  Grand  Jury  Report  on  Hunters  Point  and 
determined  that  additional  investigation  was  called  for  and  provides  this  update  on  the  Hunters  Point 
report  prepared  by  the  2001-2002  Civil  Grand  Jury.  In  particular,  attention  was  focused  on  several  areas 
including:  Parcel  'A,'  a  key  area  in  Hunters  Point,  which  will  be  the  first  area  developed  for  public 
purchase  of  housing;  communication  between  the  "Outreach  Office"  and  other  community 
organizations,  in  particular  the  "Window  on  3rd  Street"  and  ArcEcology;  and  housing  those  three 
organizations  in  a  guard  house  near  the  entrance  to  Hunter  Point.  The  Grand  Jury  also  considered  the 
following: 

1)  Redevelopment  Agency  information  regarding  Parcel  'A'.  Clarification  of  the  job  description  and 
activities  at  the  "Outreach  Office"  funded  by  the  Redevelopment  Agency  (SFRA); 

2)  Information  from  the  "Outreach  Office"  as  to  how  it  understands  its  role: 

3)  The  status,  plans  and  coordination  activities  of  the  City  Department  of  the  Environment- funded 
"Window  on  3rd  Street"  at  the  Bayview  Hunters  Point  Community  Advocates  Office; 

4)  Clarification  of  the  role  assumed  by  ArcEcology,  which  has  a  Technical  Assistance  Grant,  its  intent 
regarding  Parcel  'A,'  and  how  it  views  the  three  organizations  occupying  the  guard  house. 

Based  on  our  interviews,  we  have  determined  the  following: 

SFRA  believes  Parcel  'A'  at  Hunters  Point  should  be  ready  in  early  2004.  The  services  provided  by  the 
Outreach  Office  include:  1)  day  to  day  operations  and  distributing  badges  for  personnel  visiting  the  site; 
2)  coordinating  and  supporting  Citizens  Advisory  Committee  meetings;  and  3)  outreach  and  information 
gathering.  Although  members  of  the  2002-2003  Civil  Grand  Jury  explicitly  requested  a  job  description 
from  the  SFRA,  the  Grand  Jury  was  referred  to  the  "Outreach  Office,"  and  then  in  turn,  referred  to  the 
Board  of  Supervisors  member  who  represents  the  Hunters  Point  area.  A  job  description  for  workers  at 
the  Outreach  office  has  never  been  provided. 


Outreach  Office  personnel  believe  their  job  is  to  attend  community  meetings  and  to  facilitate  meetings 
with  churches  and  schools  as  well  as  meetings  of  the  Community  Action  Committee  (CAC).  At  the 
latter  meeting,  the  Outreach  Office  assumes  the  role  of  secretary,  taking  minutes.  Outreach  Office 
personnel  acknowledge  that  a  representative  from  Window  on  3d  Street  attends  the  meetings;  they  have 
never  spoken  with  the  Third  Street  representative.    In  September  2002,  the  Mayor  stated  that  the 
Outreach  Office  prefers  to  stay  where  it  is  currently  located,  rather  than  moving  to  the  guard  house. 

Window  on  3d  Street  reported  that  it  has  been  educating  the  community  on  the  effects  of  radiation,  and 
it  attends  CAC  meetings  and  community  meetings.  Third  Street  "has  no  regular  contact  with  (the 
Outreach)  office." 

ArcEcology  has  a  Technical  Assistance  Grant  to  educate  the  community  with  interpretation  of  docu- 
ments about  the  Navy  cleanup  and  ArcEcology  has  been  involved  with  BayView-Hunters  Point  for  20 
years.  ArcEcology  expects  to  move  to  the  guard  house,  but  believes  it  will  be  the  only  tenant. 
ArcEcology  believes  Parcel  'A'  will  not  be  ready  for  development  until  2007. 

Therefore,  it  is  our  conclusion  that  improved  communication,  as  envisioned  by  the  2001-2002  Civil 
Grand  Jury,  has  not  been  implemented.  It  is  likely  that  the  Outreach  Office  and  Window  on  3d  Street 
need  to  be  convinced  that  the  community  would  be  better  served  if  three  offices  were  housed  at  the  same 
location. 

Continuity  Report  on  previous  years'  reports:  The  2001-2002  Civil  Grand  Jury  reported  on  the 
number  of  outstanding  issues  in  reports  prior  to  2001 .  The  2002-2003  Civil  Grand  Jury  followed  up  on  a 
number  of  those  issues  and  has  determined  the  following  status: 

CGJ  2000-01-Elections:  all  outstanding  issues  were  either  satisfied  or  addressed  again  the  2002-2003 
Elections  Report. 

CGJ  1998-99-Treasure  Island:  The  Sheriffs  Department  vacated  the  brig  and  consolidated  its  training 
facility,  and  Field  and  Support  Services  division  in  a  refurbished  building  at  1740  Folsom  Street. 

CGJ  1999-2000-Jail  Telephone  costs  to  Inmates:  The  Sheriffs  department  reports  that  it  has  not 
made  a  change  to  the  reported  system  but  its  "quest  for  the  lowest  possible  rates  for  prisoners  and  their 
families  has  severely  limited  the  number  of  providers  interested  in  working  with  us  at  all." 

CGJ  2000-01-Office  of  Film  and  Video:  A  Controller's  audit  of  the  San  Francisco  Film  Production 
Fund  of  the  Film  Commission  was  completed  in  2003.  The  report  indicates  that  although  the 
Commission  properly  assessed  fees  in  accordance  with  the  San  Francisco  Administrative  Code,  the 
Commission  does  not  have  adequate  controls  to  account  for  and  safeguard  the  money  it  collects.  Further, 
the  audit  reported  that  the  Commission  did  not  submit  required  annual  reports  detailing  revenues  and 
expenditures  to  the  Board  of  Supervisors.  The  Office  of  Film  and  Video  failed  to  respond  to  the  2000-01 
CGJ. 

CGJ  1999-2000-Chief  Medical  Examiner:  Specific  plans  and  retention  of  a  search  firm  to  identify 
candidates  to  replace  the  Chief  Medical  Examiner  in  anticipation  of  his  retirement  have  not  been 
initiated. 


CGJ  1999-2000-Chief  Medical  Examiner-Autopsy  Room  Door:  A  physical  examination  of  the  door 
was  made  with  the  Chief  Medical  Examiner  in  attendance.  The  door  is  secure  and  can  be  opened  only  by 
Medical  Office  personnel  with  the  appropriate  touch  pad  code. 


The  2002-2003  Civil  Grand  Jury  encourages  the  2003-2004  Civil  Grand  Jury  to  continue  to  be  vigilant 
about  prior  years'  reports  and  responses  required,  and  ensure  that  departments  and  agencies  responsible 
for  responding  to  the  Reports  and  recommendations  made  by  the  Grand  Jury  not  only  respond  to  the 
recommendations,  but  actually  implement  the  changes  and  improvements  they  agree  to  initiate.  Only  in 
this  way  can  we  all  be  better  assured  that  our  commitment  and  hard  work  will  result  in  positive  changes 
and  outcomes  for  the  people  of  San  Francisco. 


*   B'NDERVLTD* 

*  WCA/OMAHA  NE     ' 

2004    '* 


